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WEDNESDAY,   MAY  2,    1973 

U.S.  Senate, 
Subcommittee  on  Criminal  Laws  and  Procedures 

OF  THE  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:15  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Roman  L.  Hruska, 
presiding. 

Present:  Senators  Hruska  (presiding),  Hart,  and  Cook. 

Also  present:  G.  Robert  Blakey,  chief  counsel;  Paul  C.  Summitt, 
deputy  chief  counsel;  Dennis  C.  Thelen,  assistant  counsel;  Kenneth 
A.  Lazarus,  minority  counsel ;  and  Mabel  A.  Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

In  the  absence  of  the  chairman  of  the  committee.  Senator  Mc- 
Clellan,  who  is  busy  chairing  subcommittee  hearings  on  Defense  ap- 
propriations this  morning,  this  Senator  has  been  asked  to  preside. 

Today  the  Subcommittee  on  Criminal  Laws  and  Procedures  re- 
sumes its  hearings  on  S.  1  and  S.  1400,  two  bills  to  revise,  reform, 
and  codify  the  Federal  criminal  laws. 

The  focus  of  our  inquiry  this  morning  will  be  on  certain  of  the 
provisions  concerning  offenses  involving  national  security  contained 
in  chapter  11  of  S.  1400,  the  Administration's  proposed  criminal 
Code  Reform  Act  of  1973,  and  in  chapter  .5  of  S.  1,  the  Criminal 
Justice  Codification,  Revision,  and  Reform  Act  of  1973. 

More  specifically,  we  will  want  to  concentrate  on  proposed  sections 
1121  through  1126  of  S.  1400  and  sections  2-5B7  and  2-r)B8  of 
S.  1,  dealing  with  espionage  and  protection  against  unauthorized 
disclosure  of  national  defense  and  classified  information. 

I  think  it  is  no  exaggeration  to  say  that  this  is  an  area  of  the  law 
of  utmost  concern  to  all  of  us,  from  both  within  and  without  the 
Government. 

It  is  also  an  area  in  which  difficult  questions  abound,  questions  to 
which  there  are  no  easy  solutions. 

The  difficulties  arise,  it  seems  to  me,  because  we  are  dealing  here 
with  two  fundamentally  competing  interests:  protection  of  our  na- 
tional security  on  the  one  hand,  and  preservation  of  an  informed 
public  opinion  on  the  other. 

To  quote  from  the  thoughtful  opinion  of  Mr.  Justice  Stewart  in 
the  Neio  Yorh  Times  case : 

It  is  elementary  that  the  successful  conduct  of  international  diplomacy  and 
the  maintenance  of  an  effective  national  defense  require  both  confidentiality 
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and  secrecy.  Other  nations  can  hardly  deal  with  this  Nation  in  an  atmosphere 
of  mutual  trust  unless  they  can  be  assured  that  their  confidences  will  be  kept. 
And  within  our  own  executive  departments,  the  development  of  considered  and 
intelligent  international  policies  would  be  impossible  if  those  charged  with 
their  formulation  could  not  communicate  with  each  other  freely,  frankly,  and 
in  confidence.  In  the  area  of  basic  national  defense  the  frequent  need  for  abso- 
lute secrecy  is,  of  course,  self-evident.  {Neiv  York  Times  Co.  v.  United  States, 
403  U.S.  713,  728  (1971)). 

On  the  other  hand,  as  Justice  Stewart  pointed  out,  secrecy  is  by 
no  means  the  only  consideration.  Quoting  again  from  his  A^eiu  York 
Times  opinion : 

When  everything  is  classified,  then  nothing  is  classified,  and  the  system  be- 
comes one  to  be  disregarded  by  the  cynical  or  the  careless,  and  to  be  manipu- 
lated by  those  intent  on  self-protection  or  self-promotion.  I  should  suppose,  in 
short,  that  the  hallmark  of  a  truly  effective  internal  .security  .system  would  be 
the  maximum  possible  disclosure,  recognizing  that  secrecy  can  best  be  pre- 
sei-ved  only  when  credibility  is  truly  maintained.  {Id.  at  729.) 

Thus,  Ave  are  faced  with  tlie  difficult  task  of  balancing  the  need  for 
an  effective  internal  security  system  against  the  desirability  of  main- 
taining an  informed  electorate. 

The  provisions  of  S.  1400  which  we  will  be  discussing  this  morn- 
ing represent  one  considered  approach  to  this  problem.  In  the  few 
weeks  since  Senator  iNIcClellan  and  I  introduced  S.  1400,  these  pro- 
posals have  already  recei\'ed  considerable  attention  and  comment. 

INIuch  of  the  comment  reflects  the  understandable  concern  of  those 
who  fear  that  the  Administration's  proposals  will  stifle  the  public's 
legitimate  right  to  be  kept  informed  of  what  its  Government  is 
doing. 

Some  have  gone  so  far  as  to  suggest  that  the  bill  would  drastically 
alter  present  law  and  would,  in  effect,  impose  on  this  Nation  a  "na- 
tional secrecy  act." 

To  these  critics  of  S.  1400  let  me  say  that  I  have  examined  the 
proposed  national  security  provisions  very  carefully.  To  me,  they  do 
not  appear  to  i-epresent  a  ladical  departure  from  what  I  understand 
to  be  present  law.  More  important,  I  believe  that  these  proposals 
repi'csent  a  conscientious  attempt  to  arrive  at  a  reasonable  solution 
in  the  area,  a  balanced  solution  which  eschews  the  notion  of  secrecy 
for  its  own  sake. 

Obviously,  reasonable  minds  may  differ  as  to  the  wisdom  of  these 
pro])osed  statutes.  Indeed,  I  am  not  prepared  to  endorse  them  fully 
without  further  study  and  consideration  of  available  alternatives. 
But  before  we  arrive  at  any  fii-m  judgments,  let  us  be  certain  that 
Ave  understand  these  proposals,  hoAV  they  relate  to  existing  law  and 
how  they  would  operate  in  practice. 

To  help  us  find  the  answers  to  these  questions,  we  have  invited  to 
testify  before  us  today  Mr.  Henry  E.  Petersen,  Assistant  Attorney 
Genei-al,  Criminal  Division,  Department  of  Justice,  who  will  be  rep- 
resented by  Mr.  Kevin  Maroney,  a  Deputy  Assistant  Attorney  Gen- 
eral imder  Mr.  Petersen. 

Mr.  Maroney  has  a  long  backgi-ound  in  the  internal  security  area. 

Mr.  Jack  Landau,  a  re]:)i'esentative  of  the  Eeporters  Committee  for 
Freedom  of  the  Press,  will  also  testify  this  morning. 

We  welcome  you  gentlemen,  and  look  forward  to  hearing  your 
views. 
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Before  we  proceed  to  our  first  witness,  I  offer  for  the  record  a 
memorandum  in  response  to  criticisms  concerning  certain  sections  of 
►S.  1400  dealing  with  national  security  and  classified  information  of- 
fenses, and  copies  of  Executive  Orders  numbered  11652  and  11714. 

[Information  referred  to  above  follows:] 

Memorandum — The  Espionage  Sections  of  the  Proposed  Federal 

Criminal  Code,  S.1400. 

This  memorandum  is  prepared  in  answer  to  criticisms  tliat  have  been  made 
by  members  of  Congress  and  by  representatives  of  the  press  concerning  certain 
espionage  sections  of  the  proposed  Criminal  Code  Revision  contained  in  S.1400. 
The  memorandum  will  describe  the  proposed  sections,  compare  the  proposed 
statutes  to  the  provisions  of  present  law,  and  will  discuss  the  criticisms  which 
have  been  made. 

I.    THE  RELEVANT  PROPOSED  ESPIONAGE  SECTIONS 

The  espionage  provisions  of  the  proposed  Code  are  §§1121-1126,  with  the  lat- 
ter section  being  a  general  definition  section  applicable  to  the  espionage  stat- 
utes. Most  relevant  to  this  memorandum  are  Sections  1124  and  1122. 

A.  Section  1124 

This  proposed  section  makes  it  an  offense  for  a  person  who  is  or  has  been  in 
authorized  possession  of  classified  information  or  has  obtained  such  informa- 
tion as  a  result  of  status  as  a  Federal  public  servant  to  knowingly 
communicate  such  information  to  a  person  not  authorized  to  receive  it,  that  it 
is  not  a  defense  that  the  information  was  improperly  classified  at  the  time  of 
its  classification  or  at  the  time  of  the  offense,  and  that  the  recipient  of  the 
classified  information  is  not  subject  to  prosecution  either  as  an  accomplice  or 
as  a  conspirator.  The  section  also  provides  that  the  communication  of  the  in- 
formation to  a  regularly  constituted  committee  of  the  Congress  pursuant  to 
lawful  demand  is  not  prohibited.  The  punishment  is  seven  years  imprisonment 
if  the  person  to  whom  the  information  is  communicated  is  an  agent  of  a  for- 
eign power  and  is  three  years  imprisonment  in  any  other  case.^ 

As  noted,  the  statute  proscribes  a  knowing  communication  of  such  informa- 
tion. The  general  culpability  section,  §302  of  the  proposed  Code,  provides  that : 

A  person  acts  knowingly,  or  with  knowledge,  with  respect  to  his  conduct 
when  he  is  aware  of  the  nature  of  his  conduct.  A  person  acts  knowingly,  or 
witli  his  knowledge,  with  respect  to  circumstances  surrounding  his  conduct 
when  he  is  aware  or  believes  tliat  the  circumstances  exist,  or  is  aware  of  a 
high  prol)ability  of  their  existence,  or  intentionally  avoids  knowledge  as  to 
their  existence.  A  person  acts  knowingly,  or  wnth  knowledge,  with  respect  to  a 
result  of  his  conduct  when  he  is  aware  or  believes  that  his  conduct  is  substan- 
tially certain  to  cause  the  resut. 

B.  Section  1122 

Proposed  §1122  relates,  not  to  classified  information,  but  to  national  defense 
information.  Section  1122  provides  that  a  person  is  guilty  of  an  offense  if  he 
knowingly  communicates  information  "relating  to  the  national  defense"  to  a 
person  not  authorized  to  receive  it.  The  basic  difference  between  the  two  pro- 
posed sections  is.  of  course,  that  under  the  latter,  §1122,  the  Government  would 
have  the  burden  of  proving  that  the  information  in  fact  related  to  the  national 
defense  while  under  the  former,  §1124,  it  would  have  the  burden  of  proving 
that  the  information  was  classified.  In  view  of  the  definition  of  classified  infor- 
mation in  proposed  §1126,  such  proof  would  include  the  fact  that  the  document 
or  information  at  issue  had  been  marked  or  designated  pursuant  to  authority.^ 

C.  General  Comments 

As  will  be  discussed  in  more  detail  in  the  next  section  of  this  memorandum, 
the  only  departure  from  present  law  in  these  proposed  sections  is  found  in 

•  Prnposwl  Spction  112.5  makes  It  an  offense  for  an  aprent  of  a  foreign  power  to  obtain 
classified  Information  he  Is  not  authorized  to  receive.  This  section  has  not  been  crltlel/ed. 

-  The  section  could  not.  then,  apply  to  documents  which  had  been  stamped  classified 
by  someone  without  authority  to  classify  or  who  was  not  purporting  to  act  in  accord- 
ance with  such  authority. 
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§1124  and,  more  specifically,  in  that  section's  applicability  to  all  individuals 
having  received  classified  information  pursuant  to  authority  being  liable  for 
communication  of  that  information  to  anyone  not  authorized  to  receive  it. 
Present  law  prohibits  either  (1)  the  communiation  of  a  specific  and  limited 
type  of  classified  information  to  anyone  not  authorized  to  receive  it,  or  (2)  the 
communication  of  any  classified  information  only  by  Government  employees 
and  only  to  agents  of  a  foreign  power  or  members  of  specified  Communist  or- 
ganizations. 

The  need  for  a  statute  prohibiting  the  communication  of  classified  informa- 
tion arises  from  the  fact  that  in  prosecutions  under  the  general  espionage 
laws,  it  is  the  Government's  burden  to  demonstrate  that  the  information  at 
issue  in  fact  relates  to  the  national  defense.  Therefore,  in  order  to  criminally 
prosecute  under  other  statutes,  it  is  necessary  to  disclose  the  very  information 
which  the  law  seeks  to  protect.  While  it  is  true  that  in  many  cases  there  will 
have  already  been  a  communication  of  the  information  to  someone  not  author- 
ized to  receive  it  or,  more  specifically,  to  someone  acting  for  a  foreign  govern- 
ment, it  is  also  true  that  in  these  circumstances  the  initiation  of  prosecution 
and  the  disclosure  of  the  information  in  court  with  proof  that  "it  relates  to 
the  national  defense"  constitutes  a  validation  of  the  information  transmitted 
in  addition  to  providing  for  broader  communication  of  the  information  to,  for 
example,  other  foreign  governments.  In  brief,  any  such  prosecution  requires 
the  Government  to  endanger  national  security  in  order  to  protect  national  se- 
curity. 

The  proposed  statute  relating  to  disclosing  classified  information  has  been 
very  carefully  limited.  Only  those  individuals  who  have  received  the  informa- 
tion in  a  position  of  trust,  individuals  well  aware  of  their  obligation  toward 
classified  information,  may  be  liable  for  the  offense.  The  statute  by  its  terms 
specifically  excludes  the  unauthorized  recipient  of  classified  information  from 
possible  prosecution. 3 

II.   THE  RELEVANT  PROVISIONS  OF  PRESENT  LAW 

A.  Statutes   related    to   proposed   Section   112^   prohibiting   the   disclosure   of 
classified  information. 
As  just  discussed.   Section  1124  does   constitute  some  departure  from   the 
present  statutes.  The  statutes  relating  to  the  proposed  section  are  18  U.S.C. 
798,  50  U.S.C.  783(b),  and  42  U.S.C.  2277. 

1.  50  U.S.C.  7S3(6).  This  statute  makes  it  a  crime  for  any  Government  em- 
ployee or  officer,  or  an  officer  or  employee  of  any  corporation  the  stock  of 
which  is  owned  in  major  part  by  the  United  States,  to  communicate  classified 
information  to  any  person  whom  the  individvial  has  reason  to  believe  to  be  an 
agent  of  any  foreign  government  or  an  officer  or  member  of  specified  Commu- 
nist organizations.  The  Communist  organizations  include  the  Communist  Party 
itself.  Communist  front  organizations  or  Communist  infiltrated  organizations 
as  defined  in  the  Internal  Security  Act  of  1950,  50  U.S.C.  782.  All  three  of 
these  organizations  can  and  do  include  within  their  memberships  citizens  of 
the  United  States.  The  statute,  50  U.S.C.  783 (b),  is  not  limited  by  its  terms  to 
those  Government  employees  or  ofiicers  having  received  classified  information 
pursuant  to  authority.  This  statute,  then,  insofar  as  the  individuals  to  whom  it 
can  be  applicable  casts  a  broader  net  than  the  proposed  Section  1124  which  is 
intentionally  limited  to  individuals  who  have  received  the  information  lawfully 
and  under  a  condition  of  trust.  Of  course,  it  is  more  limited  than  the  proposed 
Section  in  that  the  communication  must  be  to  agents  of  a  foreign  government 
or  to  members  of  specified  Communist  organizations. 

2.  J8  U.S.C.  79S.  This  Section  makes  it  a  crime  for  anyone  to  knowingly  and 
willfully  communicate  to  an  unauthorized  person  classified  information  relat- 
ing to  communications  of  intelligence.  This  Section  then  is  broader  than  the 
proposed  Section  1124  insofar  as  it  is  applicable  to  anyone  who  communicates 
such  information  rather  than  being  limited  to  those  who  received  the  informa- 
tion in  an  authorized  manner  and  it  is  consistent  with  the  proposed  Section 
1124  in  that  the  proscribed  communication  may  be  to  any  unauthorized  person. 
It  is  narrower  than  the  proposed  Section,  however,  in  the  type  of  classified  in- 
formation which  it  concerns.  This  narrowing  is  not  as  significant  as  it  may  ap- 

'  Of  ooiirse,  a  ronlplent  may  he  proRPOUtPd  nndpr  the  penernl  esplonapp  statutes,  If  the 
Oovernmerit  Is  wllllnp  to  disclose  the  Information  in  order  to  establish  that  It  related 
to  the  national  defense. 
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pear  upon  a  first  reading  of  the  statute.  This  is  so  because  the  classified  infor- 
mation protected  also  includes  information  obtained  by  the  process  of  com- 
munications intelligence  from  any  foreign  government. 

3.  42  U.S.C.  2277.  A  third  statute  relevant  to  the  proposed  Section  1124  is 
42  U.S.C.  2277  which  makes  it  a  crime  for  anyone  who  is  or  has  been  a  Gov- 
ernment employee  or  a  member  of  the  Atomic  Energy  Commission  or  of  the 
Armed  Forces  or  who  is  or  has  been  a  contractor  or  an  employee  of  a  contrac- 
tor of  the  AEC  or  the  United  States  or  is  or  has  been  an  employee  of  a  li- 
censee of  the  AEC  to  communicate  any  Restricted  Data  to  any  person  not  au- 
thorized to  receive  such  Restricted  Data.  Under  this  Section  the  burden  of 
proof  should  only  be  showing  that  the  information  was  classified  as  Restricted 
Data  and  satisfied  the  definition  of  Restricted  Data  in  general  terms,  rather 
than  having  to  disclose  the  content  of  the  information.-* 

This  brief  review  of  the  three  statutes  indicates  that  the  proposed  Section 
1124,  while  an  extension  of  present  statutes,  is  not  a  radical  departure  from 
present  law.  Moreover,  since  Section  1124  is  the  only  Section  in  the  proposed 
Code  prosecuting  the  disclosure  of  classified  information  and  it  specifically  ex- 
eludes  recipients  from  its  application  the  Section  also  narrows  these  Sections 
of  current  law  since,  under  each  of  those  Sections,  prosecution  as  an  aider  or 
abettor  and/or  as  a  conspirator  is  possible  either  under  18  U.S.C.  2,  permitting 
punishment  as  a  principle  all  who  aids,  abets,  counsels,  commands,  induces  or 
procures  a  commi-ssion  of  an  offense  against  the  United  States,  or  the  Federal 
conspiracy  Section,  IS  U.S.C.  371,  or,  in  the  case  of  42  U.S.C.  2277,  by  the  in- 
clusion of  a  specific  conspiracy  prohibition  in  the  statute  itself. 

These  statutes  are  important  as  demonstrating  Congressional  authority  for 
and  Congressional  concern  about  the  protection  of  classified  information. 

B.  Statutes  Related  to  Proposed  ^1122  ProMMting  the  Disclosure  of  National 
Defense  Information. 
Unlike  §1122  relating  to  classified  information,  §1122  does  not  constitute  an 
extension  of  the  present  law.  It  is  a  recodification  and  redrafting  of  the  provi- 
sions now  found  in  18  U.S.C.  793(d)  and  793(e),  and  18  U.S.C.  793(c). 

1.  IS  U.S.C.  793(d).  This  present  statute  provides  that  anyone  having  lawful 
possession  of  any  document,  writing,  code  book,  signal  book,  or  other  specified 
item  "relating  to  the  national  defense,"  or  having  lawful  possession  of  "infor- 
mation relating  to  the  national  defense  which  information  and  the  possessor 
has  reason  to  believe  could  be  used  to  the  injury  of  the  United  States  or  to 
the  advantage  of  any  foreign  nation"  willfully  communicates  or  attempts  to 
communicate  such  items  or  such  information  to  any  person  not  entitled  to  re- 
ceive it  or  willfully  retains  such  items  or  such  information  and  fails  to  deliver 
it  on  demand  is  guilty  of  a  crime.  It  must  be  carefully  pointed  out  that  the 
phrase  "which  information  the  possessor  has  reason  to  believe  could  be  used  to 
the  injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation" 
only  modifies  the  last  item  specified  "information"  so  that  as  to  the  enumer- 
ated items,  including  documents,  photographs,  notes,  etc.,  it  is  only  necessary 
to  prove  that  those  items  related  to  the  national  defense  and  that  the  individ- 
ual willfully  communicated  them  to  a  person  not  entitled  to  receive  them.^ 

2.  Section  793 (e)  :  This  Section  is  identical  to  793(d)  except  that  it  applies 
to  anyone  having  unauthorized  possession  of  the  items  specified  relating  to  the 
national  defense  or  unauthorized  possession  of  information  relating  to  the  na- 
tional defense  which  information  the  individual  has  reason  to  believe  could  be 
used  to  the  injury  of  the  United  States  or  to  the  advantage  of  any  foreign  na- 
tion. 

3.  18  U.S.C.  793(c).  This  Section  applies  to  the  same  specified  types  of 
tangible  form  such  as  documents,  writings,  code  books,  etc.  of  "anything  con- 
nected with  national  defense"  and  makes  it  a  crime  to  receive  or  obtain  or  at- 
tempt or  agree  to  receive  or  obtain  national  defense  information  for  the  pur- 
pose of  obtaining  such  information  and  with  knowledge  or  reason  to  believe  it 

*  This  concept  would  also  apply  to  other  statutes,  with  much  more  severe  penalties, 
which  makes  it  a  crime  to  communicate  Restricted  Data  with  specific  harmful  Intent,  42 
U.S  C.  Sections  2274.  2275. 

5  The  district  court  in  the  Neic  York  Times  case  refused  to  accept  this  interpretation. 
In  the  Supreme  Court  decision  in  that  case,  however.  Justices  White  and  Steward  spe- 
cifically confirmed  our  view  of  the  statute,  see  New  York  Times  Company  v.  United 
Rtates,  40.3  U.S.  713  at  787-7.SS.  The  plain  language  of  the  statute  and  its  punctuation 
clearly  support  our  interpretation.  See  Senate  Report  427,  80th  Conjr.,  1st  Session 
(1949)  p.  7:  House  Report  .3112.  Slst  Cont^ress.  2nd  Session  (1950)  p.  52.  Cf.,  United 
States  V.  Coplon,  88  F.  Supp.  910   (S.D.  N.Y.,  1949). 
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has  been  or  will  be  obtained,  taken,  made,  or  disposed  of  by  any  person  con- 
trary to  the  provisions  of  this  chapter.  This  Section  is  carried  forward  in  the 
proposed  code  because,  unlike  §1224  relating  to  classified  information,  proposed 
§1122  does  not  exclude  prosecution  of  aiders  and  abettors  or  conspirators  and 
the  activity  proscribed  in  18  U.S.C.  793(c)  would  in  most  cases  be  sufficient  to 
establish  aiding  and  abetting  or  to  establish  a  conspiracy. 

Jf.  Information  relating  to  the  National  Defense. 

At  this  point  it  is  necessary  to  examine  what  is  meant  by  the  phrase  "relat- 
ing to  the  national  defense."  Since  that  phrase  has  been  used  in  the  proposed 
draft  the  past  legislative  gloss  and  court  intei-pretatious  of  the  phrase  are 
intended  to  be  carried  forward  in  the  proi>osed  st-atute.  The  explanation  of 
the  phrase  in  the  proi>osetl  general  definitions  section  §1126,  does  not  attempt 
to  define  the  phrase  but  merely  indicates  the  types  of  information  which  the 
phrase  is  to  include.  The  appropriate  subsection  of  §1126  also  imposes  a  re- 
quirement that  the  information  must  involve  the  security  of  the  United  States, 
see  §1126(g)    (10). 

The  two  leading  cases  which  have  interpreted  the  phrase  are  Gorin  v. 
United  States,  312  U.S.  19  and  United  States  v.  Heine,  151  F.  2d  813  (C.A.  2). 
The  retention  of  the  phrase  "relating  to  the  national  defense"  incori)orates  the 
concepts  of  those  cases.  This  means  that  the  question  of  the  connection  of  the 
information  with  the  national  defense  is  a  question  of  fact  to  be  determined 
by  the  jury  and  the  jury  decides  the  sensitivity  of  the  information  in  question 
regardless  of  whether  the  government  has  classified  the  information.  The  pros- 
ecution must  attempt  to  convince  the  jury  that  the  information  disclosed  was 
information  connected  with  or  related  to  our  military,  naval,  and  air  establish- 
ments and  related  activities  of  national  preparedness  and  the  jury  can  exam- 
ine documents  and/or  must  hear  witnesses  testimony  as  to  the  contents  of  doc- 
uments or  other  information  and  the  significance  of  same  to  the  national 
defense. 

Tlie  courts  have  held  that  the  term  "national  defense"  is  a  generic  concept 
of  broad  connotations  referring  to  the  military  and  naval  establishments  and 
the  related  activities  of  national  preparedness,  Gorin  v.  United  States,  supra, 
312  U.S.  at  28.  The  connection  with  the  national  defense  must  not  be  strained 
or  arbitrary,  but  must  be  reasonable  and  direct,  id.  at  30-31. 

Another  result  of  the  continued  use  of  the  phrase  is  that  the  defenses  that 
were  available  under  prior  law  are  similarly  available  in  the  proposed  code. 
The  courts  have  held  that  no  one  can  be  convicted  of  violating  §18  U.S.C.  793 
(and  18  U.S.C.  794,  the  other  general  espionage  statute)  if  the  information 
was  made  available  to  the  public;  or  if  the  government  did  not  attempt  to  re- 
strict its  dissemination ;  or  if  the  information  was  available  to  everyone  from 
lawfully  accessible  sources,  see  United  States  v.  Heine,  supra. 

5.  General  Comments. 

In  view  of  the  provision  of  18  U.S.C.  793(d)  and  (e)  and  of  18  U.S.C. 
793(c),  just  discussed,  the  only  manner  in  which  the  proposed  §1121  differs 
from  current  law  is  in  its  blanket  prohibition  on  the  communication  of  "infor- 
mation relating  to  the  national  defense."  Tliis  is  in  contrast  to  the  require- 
ments of  794(d)  and  (e)  that  when  the  information  is  something  other  than 
tangible  objects  such  as  code  books,  documents,  photographs  and  notes,  etc.  it 
must  be  further  shown  that  the  possessor  of  the  information  had  reason  to 
believe  it  could  be  used  to  the  injury  of  the  United  States  or  to  the  advantage 
of  any  foreign  power.  However,  the  concept  of  "national  defense  information" 
and  the  defenses  that  have  been  judicially  drafted  to  that  concept  result  in 
making  this  an  insubstantial  difference.  Establishing  that  the  information  re- 
lated to  the  national  defense  and  did  not  fall  witliin  the  enumerated  defenses 
would  appear  to  be  tantamount  to  showing  that  the  information  was  of  a  type 
that  the  individual  would  have  reason  to  believe  could  be  used  to  the  injury  of 
the  United  States  or  to  the  advantage  of  any  foreign  nation.  And,  under  thr 
proposed  section,  the  communication  must  be  done  "knowingly"  which  cnlpalnl- 
ity  element  is  described  above,  p.  2,  supra. 

III.   CRITICISM   OF  THE  PROPOSED   SECTIONS 

(1)  iCritics  claim  that  the  proposed  legislation  would  punish  Covernment  of- 
ficials who  disclosed  almost  any  kind  of  defense  and  foreign  policy  information 
whether  or  not  its  disclosure  would  endanger  national  .security. 
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As  noted,  the  section  related  to  the  communication  of  classified  information 
would  require  that  that  information  be  classified  pursuant  to  the  authority  of 
statute  or  executive  order.  Executive  Order  11652  issued  by  the  President  in 
March  of  1972  significantly  tightened  the  classification  procedures  by  limiting 
the  number  of  individujils  who  had  the  authority  to  classify  and  by  providing 
for  stricter  standards  for  the  classification  of  information.  Most  important 
here,  moreover,  that  Executive  Order  provided  for  a  specific  and  effective  re- 
view procedure  to  insui-e  that  the  standards  of  the  Executive  Order  were  not 
violated.  The  Executive  Order  in  Section  7  establishes  an  Interagency  Classifi- 
cation Review  Committee  and  charges  it  to  take  action  to  insure  compliance 
with  the  Executive  Order  and  tliat  same  section  of  the  Executive  Order,  Sec- 
tion 7,  directs  each  department  handling  classified  information  to  designate  ap- 
propriate oflScials  to  insure  strict  compliance  with  the  Order  and  mandates  the 
creation  of  Departmental  Committees  to  oversee  each  Department's  administra- 
tion of  the  Executive  Order.  In  setting  up  the  Government-wide  review 
committee  and  the  departmental  committees,  the  Executive  Order  specifically 
states  that  those  committees  should  have  the  authority  to  act  on  all  sugges- 
tions and  complaints  with  respect  to  the  actions  of  each  and  every  department 
in  administering  the  Executive  Order. 

This  Executive  Order  for  the  first  time  provides  for  administrative  penalties 
for  any  officer  or  employee  of  the  United  States  who  unnecessarily  classifies  or 
overclassifies  information  and  directs  the  review  committees  just  discussed  to 
make  a  report  to  the  head  of  the  deijartment  concerned  in  any  case  where  they 
find  that  unnecessary  classification  or  overclassification  has  occurred.  These 
provisions  are  set  forth  in  Section  13  of  the  Executive  Order. 

In  short,  the  Executive  Order  is  an  attempt  to  insure  that  the  only  informa- 
tion classified  is  information  which  .satisfies  the  strict  standards  of  the  Order, 
standards  contained  in  the  Order's  definitions  of  the  classification  categories 
"Top  Secret,"  "Secret,"  and  "Confidential."  These  standards  are  set  forth  in 
Section  1  of  the  Executive  Order. 

In  view  of  the  strict  prohibitions  of  the  Executive  Order  the  proposed  Code 
does  not  seek  to  punish  the  disclosure  of  "any  kind  of  defense  and  foreign  pol- 
ic.v  information  whether  or  not  its  disclosiire  would  endanger  national  secu- 
rity." Insofar  as  comments  are  made  that  the  Government  could  punish  a  Gov- 
ernment employee  who  disclosed  information  concerning  fraiid  or  deceit  or 
matters  such  as  cost  overruns  under  the  proposed  Section  1124,  there  are  two 
answers.  First,  as  just  discussed.  Executive  Order  11652  sets  up  procedures  by 
which  a  Government  employee  who  felt  that  information  was  classified  for  im- 
proper purposes  could  bring  it  to  the  attention  not  only  of  his  superior  but  of 
the  Departmental  Review  Committee  and  indeed  to  the  Interagency  Review 
Committee.  Secondly,  even  if  it  were  assumed  that  these  procedures  would  not 
work  concerning  information  relating  to  fraud,  deceit  or  ineflBciency  and  a 
Government  employee  communicated  such  information  so  that  remedial  step.s 
could  be  taken,  any  "retaliatory  prosecution"  would,  as  a  practical  matter,  be 
highly  xmlikely  in  view  of  the  impact  of  public  opinion  and  in  view  of  the  ag- 
gressive steps  the  press  and  the  Congress  itself  could  and  would  take  to  high- 
light such  retaliation. 

In  view  of  these  considerations  and  in  view  of  the  determined  attempt  of 
the  President  to  provide  a  well-managed,  workable  and  tightly  controlled  clas- 
.sification  system,  and  in  view  of  the  considerations  just  discussed,  there  is  lit- 
tle merit  to  the  criticism  that  the  proposed  statutes  would  permit  staggering 
penalties  for  the  disclosure  of  information  even  when  the  information  is  to- 
tally misclassified  or  classified  only  to  prevent  public  knowledge  of  waste, 
error,  dishonesty  or  corruption.  The  courts  have  pointed  out  that  the  responsi- 
bility for  the  protection  of  classified  information  rests  with  the  Executive 
branch.  They  have  similarly  pointed  out  that  the  judiciary  should  be  reluctant 
to  interfere  with  the  Executive  determinations  in  this  area  stating  that  "in  a 
mature  democracy,  [such  choices]  must  be  made  by  the  Executive  branch  and 
not  by  the  .Tudicial.  If  too  many  mistakes  are  made,  the  electorate  will  in  due 
time  reflect  its  dissatisfaction  with  the  results  achieved,"  Greene  v.  McElroy, 
254  F.2d  944,  at  954,  reversed  on  other  grounds,  .360  U.S.  974.  In  addition  to 
the  protection  which  would  l>e  afforded  by  the  check  by  the  electorate  upon  at- 
tempts to  punish  individuals  for  seeking  to  disclose  waste,  error,  dishonesty  or 
corruption  would  be  the  check  that  Congress  itself  would  have.  First,  the  pro- 
posed section  1124  specified  provides  that  it  is  not  a  violation  of  the  statute  to 
communicate  the  information  to  a  duly  authorized  committee  of  Congress  pur- 
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suaut  to  a  lawful  demand.  Second,  if  the  statute  is  used  in  any  case  to  protect 
information  other  than  that  related  to  the  security  of  our  Country,  Congress 
may  repeal  the  criminal  sanctions  contained  in  1124. 

(2)  It  has  heen  claimed  that  the  proposed  Code  would  punish  newsmen  who 
received  information  unless  they  promptly  reported  the  disclosure  and  returned 
the  material  to  Government  officials  whether  or  not  the  disclosure  of  that  in- 
formation would  endanger  national  security. 

The  proposed  Code  would  only  permit  a  prosecution  where  the  Government 
was  willing  to  and  able  to  prove  that  the  information  related  to  the  national 
defense.  Such  prosecution  would  be  possible  under  proposed  sections  1122  and 
1123.  As  pointed  out  above,  these  sections  carefully  and  intentionally  carry  for- 
ward the  concepts  of  "information  relating  to  the  national  defense"  with  all 
the  limitations  and  safeguards  provided  by  the  legislative  and  litigative  gloss 
on  that  phrase.  Moreover,  the  proposed  sections  1122  and  1123  are  but  reenact- 
ments  and  recodifications  of  current  law  and  absolutely  no  extension  or  expan- 
sion of  current  law  is  intended.  See  the  present  sections  18  U.S.C.  793(c),  (d) 
and  (e). 

(3)  It  is  stated  that  the  proposed  Code  would  punish  not  only  reporters  but 
all  responsible  officials  of  the  publication  or  broadcasting  company  who  partici- 
pated in  making  the  unauthoried  information  public. 

Again,  such  prosecutions  could  only  be  undertaken  if  the  Government  was 
able  to  establish  that  the  information  in  fact  related  to  the  national  defense. 
Again,  as  is  pointed  out  by  Justice  White  and  Justice  Stewart's  opinions  in 
the  New  York  Times  case,  supra,  that  is  exactly  the  situation  in  current  law. 

(4)  It  is  also  stated  that  the  proposed  Code  would  punish  Government  em- 
ployees who  knew  of  colleagues  unauthorized  disclosure  and  failed  to  report  their 
colleagues  action. 

Here  again  this  could  only  be  accomplished  under  proposed  section  1123 
which  intentionally  and  carefully  requires  the  Government  to  establish  that 
the  information  related  to  the  national  defense.  Again,  this  is  but  a  recodifica- 
tion of  current  law.  See  18  U.S.C.  793(f). 

(5)  It  is  next  stated  that  most  penalties  would  be  imposed  on  actions  which 
are  not  now  considered  crimes  but  are,  instead,  the  "applauded  work  of  inves- 
tigative journalists." 

The  section  relating  to  the  communication  of  classified  information,  1124,  is 
specifically  limited  so  as  to  exclude  any  possible  application  to  the  recipient  of 
that  information.  The  only  prosecutions  that  could  be  brought  against  "investi- 
gative journalists"  under  the  proposed  Code  are  exactly  those  that  could  be 
brought  under  the  current  statutes.  Since  those  statutes  have  been  on  the 
books  for  either  60  or  20  years  depending  on  which  sections  of  the  espionage 
statutes  are  involved  and  have  not  been  used  to  subject  the  "applauded  work 
of  investigative  journalists"  to  prosecution,  it  is  difficult  to  understand  what 
change  will  be  brought  about  by  the  mere  recodification  of  current  law. 

(6)  It  has  also  been  commented  that  no  law  now  gives  the  Government  the 
power  to  prosecute  newsmen  not  only  for  revealing  what  they  determined  the 
public  should  know  but  just  for  possessing  information  the  Government  says 
they  should  not  have. 

This,  of  course,  has  been  answered  in  reply  to  some  of  the  previous  criticism 
but.  since  it  is  a  repetitive  charge,  it  should  be  noted  that  the  proposed  Code 
could  only  permit  punishment  of  newsmen  for  revealing  information  or  for 
possessing  information  when  the  Government  is  able  to  carry  the  burden  of 
proving  that  the  information  in  fact  relates  to  the  national  defense.  The  state- 
ment that  no  such  law  now  gives  the  Government  the  power  to  prosecute  in 
these  circumstances  can  just  not  be  supported  in  light  of  the  provisions  of  18 
U.S.C.  793  and  si>ecifically  subsections  (c),  (d)  and  (e)  of  that  section,  and  in 
light  of  the  clear  and  well-reasoned  opinion  of  Mr.  Justice  White  concurred  in 
by  Mr.  Justice  Stewart,  Mr.  Justice  Blackmun,  and  Mr.  Chief  Justice  Burger  in 
the  New  York  Times  case,  supra. 

(7)  It  has  been  stated  that  all  of  the  .sections  of  current  law  which  are  not 
restricted  to  the  communication  of  classified  information  but  relate  to  the  com- 
promise of  national  defense  information  are  limited  in  two  ways :  they  deal 
with  strictly  military  related  matters  and/or  they  require  an  intent  to  injure 
the  United  States  or  to  aid  a  foreign  nation. 

IMie  observation  is  incorrect  on  l)oth  limitations.  As  set  forth  in  the  discus- 
sion concerning  the  phrase  "information  related  to  the  national  defense," 
supra,  that  phrase  has  a  legislative  and  litigative  gloss  which  gives  the  phrase 
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a  broader  meaning  than  strictly  military  related  matters,  though  it  is  limited 
to  matters  reasonably  related  to  national  defense  and  national  preparedness. 
In  any  event,  however,  the  proposed  Code  intentionally  and  carefully  contains 
the  same  limitations  by  the  use  of  the  same  phraseology.  Next,  as  the  discus- 
sion of  18  U.S.C.  793(c),  (d)  and  (e)  demonstrates,  the  current  law  is  not  lim- 
ited in  application  only  to  those  communications  of  national  defense  informa- 
tion done  with  an  intent  to  injure  the  United  States  or  to  aid  a  foreign 
nation. 

(8)  It  is  also  stated  that  the  proposed  legislation  is  an  attempt  to  jail  re- 
porters for  publishing  classified  information  even  if  that  information  was  im- 
properly classified,  related  to  abuse,  dishonesty  and  waste  in  the  Federal  Gov- 
ernment, and  it  served  the  national  interest  to  make  it  public. 

Again  proposed  section  1124,  relating  to  classified  information,  is  strictly 
limited  so  as  not  to  apply  to  the  newspaper  reporters  who  may  publish  classi- 
fied information  which  they  receive.  The  only  prosectuion  against  the  press 
permitted  by  the  proposed  Code  is,  as  has  been  already  discussed  numerous 
times,  in  those  instances  where  the  Government  establishes  that  the  informa- 
tion relates  to  the  national  defense  and  this  is  strictly  in  accordance  with  cur- 
rent law. 

(9)  It  is  claimed  that  the  proposed  section  1124,  insofar  as  it  does  exclude 
reporters  from  its  application,  would  deny  to  reporters  their  Fifth  Amendment 
right  to  refuse  to  respond  to  questions  concerning  the  sources  of  classified  in- 
formation in  eheir  possession. 

There  are  two  answers  to  this  criticism.  First,  as  discussed,  a  reporter  may 
under  both  present  law  and  the  proposed  code  be  prosecuted  for  the  disclosure 
of  information  related  to  the  national  defense.  Information  classified  in  accord- 
ance with  the  Executive  Order  would,  in  almost  every  conceivable  instance,  be 
information  related  to  the  national  defense,  or  at  the  very  least,  there  would 
be  a  reasonable  presumption  that  it  was,  so  that  a  reporter  would  retain  his 
Fifth  Amendment  privilege  because  of  the  possible  applicability  of  other  crimi- 
nal statutes.  Secondly,  insofar  as  the  concern  is  that  the  reporter  may  be 
forced  to  identify  other  individuals  engaged  in  crime,  the  Fifth  Amendment 
has  never  been  held  to  permit  one  to  protect  a  third  party. 


The  White  House, 

March  8,  1972. 
Executive  Ordee  11652 

Section  1.  Security  Classification  Categories.  OflScial  information  or  material 
which  requires  protection  against  unauthorized  disclosure  in  the  interest  of  the 
national  defense  or  foreign  relations  of  the  United  States  (hereinafter  collec- 
tively termed  "national  security")  shall  be  classified  in  one  of  three  categories, 
namely  "Top  Secret,"  "Secret,"  or  "Confidential,"  depending  upon  the  degree  of 
its  significance  to  national  security.  No  other  categories  shall  be  used  to  iden- 
tify oflicial  information  or  material  as  requiring  protection  in  the  interest  of 
national  security,  except  as  otherwise  expressly  provided  by  statute.  These 
classification  categories  are  defined  as  follows : 

(A)  "Top  Secret."  "Top  Secret"  refers  to  that  national  security  information 
of  material  which  requires  the  highest  degree  of  protection.  The  test  for  as- 
signing "Top  Secret"  classification  shall  be  whether  its  unauthorized  disclosure 
could  reasonably  be  expected  to  cause  exceptionally  grave  damage  to  the  na- 
tional security.  Examples  of  "exceptionally  grave  damage"  include  armed  hos- 
tilities against  the  United  States  or  its  allies;  disruption  of  foreign  relations 
vitally  affecting  the  national  security ;  the  compromise  of  vital  national  de- 
fense plans  or  complex  cryptologic  and  communications  intelligence  systems ; 
the  revelation  of  sensitive  intelligence  operations ;  and  the  disclosure  of  scien- 
tific or  technological  developments  vital  to  national  security.  This  classification 
shall  be  used  with  the  utmost  restraint. 

(B)  "Secret."  "Secret"  refers  to  that  national  security  information  or  mate- 
rial which  requires  a  substantial  degree  of  protection.  The  test  for  assigning 
"secret"  classification  shall  be  whether  its  unauthorized  disclosure  could  rea- 
sonably be  expected  to  cause  serious  damage  to  the  national  security.  Exam- 
ples of  "serious  damage"  include  disruption  of  foreign  relations  significantly 
affecting  the  national  security ;  significant  impairment  of  a  program  or  policy 
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directly  related  to  the  national  security;  revelation  of  significant  military 
plans  or  intelligence  operations ;  and  compromise  of  significant  scientific  or 
technological  developments  relating  to  national  security.  The  classification  "Se- 
cret" shall  be  sparingly  used. 

(C)  "Confidential."  "Confidential"  refers  to  that  national  security  informa- 
tion or  material  which  requires  protection.  The  test  for  assigning  "Confiden- 
tial" classification  siiall  he  wliether  its  unauthorized  disclosure  could  reasonably 
be  expected  to  cause  damage  to  the  nationul  .security. 

Office  of  the 
White  House  Press  Secretary, 

March  8,  1972. 

Executive  Order 

classification  and  declassification  of  national  security  information 

and  material 

The  interests  of  the  United  States  and  its  citizens  are  best  .served  by  mailing 
information  regarding  the  affairs  of  Government  readily  available  to  the  pub- 
lic. This  concept  of  an  informed  citizenry  is  reflected  in  the  Freedom  of  Infor- 
mation Act  and  in  the  current  public  information  policies  of  the  executive 
branch. 

Within  the  Federal  Government  there  is  some  official  information  and  mate- 
rial which,  because  it  bears  directly  on  the  effectiveness  of  our  national  de- 
fense and  the  conduct  of  our  foreign  relations,  must  be  subject  to  some  con- 
straints for  the  security  of  our  Nation  and  the  safety  of  our  people  and  our 
allies.  To  protect  against  actions  hostile  to  the  United  States,  of  both  an  overt 
and  covert  nature,  it  is  essential  that  such  official  information  and  material  be 
given  only  limited  dissemination. 

This  official  information  or  material,  referred  to  as  classified  information  or 
material  in  this  order,  is  expressly  exempted  from  public  disclosure  by  Section 
552(b)  (1)  of  Title  5,  United  States  Code.  Wrongful  disclosure  of  such  informa- 
tion or  material  is  recognized  in  the  Federal  Criminal  Code  as  providing  a 
basis  for  prosecution. 

To  ensure  that  such  information  and  material  is  protected,  but  only  to  the 
extent  and  for  such  period  as  is  necessary,  this  order  identifies  the  informa- 
tion to  be  protected,  prescribes  classification,  downgrading,  declassification  and 
safeguarding  procedures  to  be  followed,  and  establishes  a  monitoring  system  to 
ensure  its  effectiveness. 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  by  the  Consti- 
tution and  statutes  of  the  United  States,  it  is  hereby,  ordered : 

Section  1.  Security  Classification  Categories.  Official  information  or  material 
which  requires  protection  against  unauthorized  disclosure  in  the  interest  of  the 
national  defense  of  foreign  relations  of  the  United  States  (hereinafter  collec- 
tively termed  "national  security")  shall  be  classified  in  one  of  three  categories, 
namely  "Top  Secret,"  "Secret,"  or  "Confidential,"  depending  upon  the  degree  of 
its  significance  to  national  security.  No  other  categories  shall  be  used  to  iden- 
tify official  information  or  material  as  requiring  protection  in  the  interest  of 
national  security,  except  as  otherwise  expressly  provided  by  statute.  These 
classification  categories  are  defined  as  follows : 

(An)  "Top  Secret"  "Top  Secret"  refers  to  that  national  security  information 
or  material  which  requires  the  highest  degree  of  protection.  The  test  for  as- 
signing "Top  Secret"  classification  shall  be  whether  its  unauthorized  disclosure 
could  reasonably  be  expected  to  cause  exceptionally  grave  damage  to  the  na- 
tional security.  Example  of  "exceptionally  grave  damage"  include  armed  has- 
tilities  against  the  United  States  or  its  allies;  disruption  of  foreign  relations 
vitally  affecting  the  national  security ;  the  compromise  of  vital  national  de- 
feise  plans  or  complex  cryptologic  and  communictxtions  intelligence  systems ; 
the  relevation  of  sensitive  intelligence  operations,  and  the  disclosure  of  scien- 
tific or  technological  developments  vital  to  national  security.  This  classification 
shall  be  used  with  the  utmost  restraint. 

(B)  "Secret."  "Secret  refers  to  that  national  security  inforfmation  or  ma- 
tieral  which  requires  a  substantial  degree  of  protection.  The  test  for  assigning 
"Secret"  classification  .shall  be  whetlier  its  unauthorized  disclosure  could  rea- 
sonably be  expected  to  cause  serious  damage  to  the  national  security.  Exam- 
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pies  of  "serious  damage"  include  disruption  of  foreign  relations  significantly 
affecting  the  national  security  ;  significant  impairment  of  a  program  or  policy 
directly  related  to  the  national  security ;  relevation  of  significant  military 
plans  or  intelligence  operations ;  and  compromise  of  significant  scientific  or 
technological  developments  i-elating  to  national  security.  The  classification  "Se- 
cret" shall  be  sparingly  used. 

(C)  "Confidential."  "Confldential"  refers  to  that  national  security  informa- 
tion or  material  which  requires  protection.  The  test  for  assigning  "Confiden- 
tial" classification  .shall  be  whether  its  unauthorized  disclosure  could 
reasonably  be  expecteJl  to  cause  damage  to  the  national  security. 

Section  2.  Authority  to  Classify.  The  authority  to  originally  classify  infor- 
mation or  material  under  this  order  shall  be  restricted  solely  to  those  offices 
within  the  executive  l)ranch  which  are  concerned  with  matters  of  national  se- 
curity, and  shall  be  limited  to  the  minimum  number  absolutely  required  for  ef- 
ficient administration.  Except  as  the  context  may  otherwise  indicate,  the  term 
"Department"  as  used  in  this  order  shall  include  agency  or  other  governmental 
unit. 

(A)  The  authority  to  originally  classify  information  or  material  under  this 
order  as  "Top  Secret"  shall  be  exercised  only  by  such  oflacials  as  the  President 
may  designate  in  writing  and  by : 

(1)  The  heads  of  the  Departments  listed  below; 

(2)  Such  of  their  senior  principal  deputies  and  assistants  as  the  heads  of 
such  Departments  may  designate  in  writing ;  and 

(3)  Such  heads  and  senior  principal  deputies  and  assistants  of  major  ele- 
ments of  such  Departments,  as  the  heads  of  such  Departments  may  designate 
in  writing. 

Such  oflices  in  the  Executive  Office  of  the  President  as  the  President  may 
designate  in  writing :  Central  Intelligence  Agency ;  Atomic  Energy  Commis- 
sion ;  Department  of  State ;  Department  of  the  Treasury ;  Department  of  De- 
fense ;  Department  of  the  Army ;  Department  of  the  Navy  ;  Department  of  the 
Air  Force ;  United  State  Arms  Control  and  Disarmament  Agency ;  Department 
of  Justice  ;  National  Aeronautics  and  Space  Administration. 

(B)  The  authority  to  originally  classify  information  or  material  under  this 
order  as  "Secret"  shall  be  exercised  only  by : 

(1)  Officials  who  have  "Top  Secret"  classification  authority  ; 

(2)  Such  subordinates  as  oflicials  with  "Top  Secret"  classification  authority 
under  (A)(1)  and  (2)  above  may  designate  in  writing  ;  and 

(3)  The  heads  of  the  following  named  Departments  and  such  senior  princi- 
pal deputies  or  assistants  as  they  may  designate  in  writing. 

Department  of  Transportation. 

Federal  Communications  Commission. 

Export-Import  Bank  of  the  United  States. 

Department  of  Commerce. 

United  States  Civil  Service  Commission. 

T'nited  States  Information  Agency. 

General  Services  Administration. 

Department  of  Health.  Education,  and  Welfare. 

Civil  Aeronautics  Board. 

Federal  Maritime  Commission. 

Federal  Power  Commission. 

National  Science  Foundation. 

Overseas  Private  Investment  Corporation. 

(C)  The  authority  to  originally  classify  information  or  material  under  this 
order  as  "Confidential"  may  be  exercised  by  officials  who  have  "Top  Secret"  or 
"Secret"  classification  authority  and  such  officials  as  they  may  designate  in 
writing. 

(D)  Any  Department  not  referred  to  herein  and  any  Department  or  unit  es- 
tablished hereafter  shall  not  have  authority  to  originally  classify  information 
or  material  under  this  order,  unless  specifically  authorized  hereafter  by  an  Ex- 
ecutive order. 

Section  S.  Authority  to  Don-ngrade  and  Declassify.  The  authority  to  down- 
grade and  declassify  national  security  information  or  material  shall  be  exer- 
cised as  follows : 

(A)  Information  or  material  may  be  downgraded  or  declassified  by  the 
official  authorizing  the  original  classification,  by  a  successor  in  capacity  or  by 
a  supervisory  official  of  either. 
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(B)  Downgrading  and  declassification  authority  may  also  be  exercised  by  an 
official  specifically  authorized  under  regulations  issued  by  the  head  of  the  De- 
partment listed  in  Sections  2(A)  or  (B)  hereof. 

(C)  In  the  case  of  classified  information  or  material  officially  transferred  by 
or  pursuant  to  statute  or  Executive  order  in  conjunction  with  a  transfer  of 
function  and  not  merely  for  storage  purposes,  the  receiving  Department  shall 
be  deemed  to  he  the  originating  Department  for  all  purposes  under  this  order 
including  downgrading  and  declassification. 

(D)  In  the  case  of  classified  information  or  material  not  officially  trans- 
ferred within  (C)  above,  but  originated  in  a  Department  which  has  since 
ceased  to  exist,  each  Department  in  possession  shall  be  deemed  to  be  the  origi- 
nating Department  for  all  purposes  under  this  order.  Such  information  or  ma- 
terial may  be  downgraded  and  declassified  by  the  Department  in  possession 
after  consulting  with  any  other  Departments  having  an  interest  in  the  subject 
matter. 

(B)  Classified  information  or  material  transferred  to  the  General  Services 
Administration  for  accession  into  the  Archives  of  the  United  States  shall  be 
downgraded  and  declassified  by  the  Archivist  of  the  United  States  in  accord- 
ance with  this  order,  directives  of  the  President  issued  through  the  National 
Security  Council  and  pertinent  regulations  of  the  Departments. 

(F)  Classified  information  or  material  with  special  markings,  as  described 
in  Section  8,  shall  be  downgraded  and  declassified  as  required  by  law  and  gov- 
erning regulations. 

Section  4-  Classification.  Each  person  possessing  classifying  authority  shall 
be  held  accountable  for  the  propriety  of  the  classifications  attributed  to  him. 
Both  unnecessary  classification  and  over-classification  shall  be  avoided.  Classi- 
fication shall  be  solely  on  the  basis  of  national  security  considerations.  In  no 
case  shall  information  be  classified  in  order  to  conceal  inefficiency  or  adminis- 
trative error,  to  prevent  embarrassment  to  a  person  or  Department,  to  restrain 
competition  or  independent  initiative  or  to  prevent  for  any  other  reason  the 
release  of  information  which  does  not  require  protection  in  the  interest  of  na- 
tional security.  The  following  rules  shall  apply  to  classification  of  information 
under  this  order: 

(A)  Documents  in  General.  Each  classified  document  shall  show  on  its  face 
its  classification  and  whether  it  is  subject  to  or  exempt  from  the  General  De- 
classification Schedule.  It  shall  also  show  the  office  of  origin,  the  date  of  prep- 
aration and  classification  and,  to  the  extent  practicable,  be  so  marked  as  to  in- 
dicate which  portions  are  classified,  at  what  level,  and  which  portions  are  not 
classified  in  order  to  facilitate  excerpting  and  other  use.  Material  containing 
references  to  classified  materials,  which  references  do  not  reveal  classified  in- 
formation, shall  not  be  classified. 

(B)  Identification  of  Classifying  Authority.  Unless  the  Department  involved 
shall  have  provided  some  other  method  of  identifying  the  individual  at  the 
highest  level  that  authorized  classification  in  each  case,  material  classified 
under  his  order  shall  indicate  on  its  face  the  identity  of  the  highest  authority 
authorizing  the  classification.  Where  the  individual  who  signs  or  otherwise  au- 
thenticates a  document  or  item  has  also  authorized  the  classification,  no  fur- 
ther annotation  as  to  his  identity  is  required. 

(C)  Information  or  Material  Furnis^hed  hy  a  Foreign  Government  or  Inter- 
nntional  Organization.  Classified  information  or  material  furnished  to  the 
United  States  by  a  foreign  government  or  international  organization  shall  ei- 
ther retain  its  original  classification  or  be  assigned  a  United  States  classifica- 
tion. In  either  case,  the  classification  shall  assure  a  degree  of  protection  equiv- 
alent to  that  required  by  the  government  or  international  organization  which 
furnished  the  information  or  material. 

(D)  Classification  Responsibilities.  A  holder  of  classified  information  or 
material  shall  observe  and  respect  the  classification  assigned  by  the  originator. 
If  a  holder  believes  that  there  is  unnecessary  classification,  that  the  assigned 
classification  is  improper,  or  that  the  document  is  subject  to  declassification 
under  this  order,  he  shall  so  inform  the  originator  who  shall  thereupon  re- 
examine the  classification. 

Section  5.  Declassification  and  Downgrading.  Classified  information  and  ma- 
terial unless  declassifle<l  earlier  by  the  original  classifying  authority,  shall  be 
declassified  and  downgraded  in  accordance  with  the  following  rules : 

(A)  General  Declassification  Schedule. —  (1)  "Top  Secret.' — Information  or 
material  originally  classified  "Top  Secret"  shall  become  automatically  down- 
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graded  to  "Secret"  at  the  end  of  the  second  full  calendar  year  following  the 
year  in  which  it  was  originated,  downgraded  to  "Confidential"  at  the  end  of 
the  fourth  full  calendar  year  foUow'ing  the  year  in  which  it  was  originated, 
and  declassified  at  the  end  of  the  tenth  full  calendar  year  following  the  year 
in  which  it  was  originated. 

(2)  ''Secret." — Inforrhation  and  material  originally  classified  "Secret"  shall 
become  automatically  downgraded  to  "Confidential"  at  the  end  of  the  second 
full  calendar  year  following  the  year  in  which  it  was  originated,  and  declassi- 
fied at  the  end  of  the  eighth  full  calendar  year  following  the  year  in  which  it 
was  originated. 

(3)  ''Confidential." — Information  and  material  originally  classified  "Confi- 
dential" shall  become  automatically  declassified  at  the  end  of  the  sixth  full 
calendar  year  following  the  year  in  which  it  was  originated. 

(B)  Exemptions  from  General  Declassification  Schedule. — Certain  classified 
information  or  material  may  warrant  some  degree  of  protection  for  a  period 
exceeding  that  provided  in  tlie  General  Declassification  Schedule.  An  official 
authorized  to  originally  classify  information  or  material  "Top  Secret"  may  ex- 
empt from  the  General  Declassification  Schedule  any  level  of  classified  infor- 
mation or  material  originated  by  him  or  under  his  supervision  if  it  falls 
within  one  of  the  categories  described  below.  In  each  case  such  official  shall 
specify  in  writing  on  the  material  the  exemption  category  being  claimed  and, 
unless  impossible,  a  date  or  event  for  automatic  declassification.  The  use  of 
the  exemption  authority  shall  be  kept  to  the  absolute  minimum  consistent  with 
national  security  requirements  and  shall  be  restricted  to  the  following  catego- 
ries : 

(1)  Classified  information  or  material  furnished  by  foreign  governments  or 
international  organizations  and  held  by  the  United  States  on  the  understand- 
ing that  it  be  kept  in  confidence. 

(2)  Classified  information  or  material  specifically  covered  by  statute,  or  per- 
taining to  cryptography,  or  disclosing  intelligence  sources  or  methods. 

(3)  Classified  information  or  material  disclosing  a  system,  plan,  installation, 
project  or  specific  foreign  relations  matter  the  continuing  ijrotection  of  which 
is  essential  to  the  national  security. 

(4)  Classified  information  or  material  the  disclosure  of  which  would  place  a 
person  in  immediate  jeopardy. 

(C)  Mandatory  Review  of  Exempted  Material. — All  classified  information 
and  material  originated  after  the  effective  date  of  this  order  which  is  ex- 
empted under  (B)  above  from  the  General  Declassification  Schedule  shall  be 
subject  to  a  classification  review  by  the  originating  Department  at  any  time 
after  the  expiration  of  ten  years  from  the  date  of  origin  provided : 

(1)  A  Department  or  member  of  the  public  requests  a  review; 

(2)  The  request  describes  the  record  with  sufficient  particularity  to  enab?e 
the  Department  to  identify  it ;  and 

(3)  The  record  can  be  obtained  with  only  a  reasonable  amount  of  effort. 
Information  or  material  which  no  longer  qualified  for  exemption  under   (B) 

above  shall  be  declassified.  Information  or  material  continuing  to  qualify 
under  (B)  shall  be  so  marked  and,  unless  impossible,  a  date  for  automatic  de- 
classification shall  be  set. 

(D)  Applicability  of  the  General  Declassification  Schedule  to  Previously 
Classified  Material.  Information  or  material  classified  before  the  effective  date 
of  this  order  and  which  is  assigned  to  Group  4  under  Executive  Order  No. 
10501,  as  amended  by  Executive  Order  No.  10964,  shall  be  subject  to  the  Gen- 
eral Declassification  Schedule.  All  other  information  or  material  classified  be- 
fore the  effective  date  of  this  order,  whether  or  not  assigned  to  Groups  1,  2,  or 
3  of  Executive  Order  No.  10501,  as  amended,  shall  be  excluded  from  the  Gen- 
eral Declassification  Schedule.  However,  at  any  time  after  the  expiration  of 
ten  years  from  the  date  of  origin  it  shall  be  subject  to  a  mandatory  classifica- 
tion review  and  disposition  lander  the  same  conditions  and  criteria  that  apply 
to  classified  information  and  material  created  after  the  effective  date  of  this 
order  as  set  forth  in  (B)  and  (C)  above. 

(E)  Declassification  of  Classified  Information  or  Material  After  Thirty 
Years.  All  classified  information  or  material  which  is  thirty  years  old  or  more, 
whether  originating  before  or  after  the  effective  date  of  this  order,  shall  be  de- 
classified under  the  following  conditions  : 

(1)  All  information  and  material  classified  after  the  effective  date  of  this 
order  shall,  whether  or  not  declassification  has  been  requested,  become  auto- 
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matically  declassified  at  the  end  of  tliirty  full  calendar  years  after  the  date  of 
its  original  classification  except  for  such  specifically  identified  information  or 
material  which  the  head  of  tlie  originating  Department  personally  determines 
in  writing  at  that  time  to  require  continued  protection  because  such  continued 
protection  is  essential  to  the  national  security  or  disclosure  would  place  a  per- 
son in  immediate  jeopardy.  In  such  case,  the  head  of  the  Department  shall 
also  specify  the  period  of  continued  classification. 

(2)  All  information  and  material  classified  before  the  effective  date  of  this 
order  and  more  than  thirty  years  old  shall  be  systematically  reviewed  for  de- 
classification by  the  Archivist  of  the  United  States  by  the  end  of  the  thirtieth 
full  calendar  year  following  the  year  in  which  it  was  originated.  In  hU  re- 
view, the  Archivist  will  separate  and  keep  protected  only  such  information  or 
material  as  is  specifically  identified  by  the  head  of  the  Department  in  accord- 
ance with  (E)(1)  above.  In  such  case,  the  head  of  the  Department  shall  also 
specify  the  period  of  continued  classification. 

(F)  Departments  Which  Do  Not  Have  Authority  For  Original  Classification. 
The  provisions  of  this  section  relating  to  the  declassification  of  national  secu- 
rity information  or  material  shall  apply  to  Departments  which,  under  the 
temis  of  this  order,  do  not  have  current  authority  to  originally  classify  infor- 
mation or  material,  but  which  formerly  had  such  authority  under  previous  Ex- 
ecutive orders. 

Section  6.  Policy  Directives  on  Access,  Marking,  Safekeeping,  Accountability, 
Transmission,  Disposition  and  Destruction  of  Classified  Information  and  Mate- 
rial. The  President  acting  though  the  National  Security  Council  shall  issue 
directives  which  shall  be  binding  on  all  Departments  to  protect  classified  infor- 
mation from  loss  or  compromise.  Such  directives  shall  conform  to  the  follow- 
ing policies : 

(A)  No  person  shall  be  given  access  to  classified  information  or  material  un- 
less such  person  has  been  determined  to  be  trustworthy  and  unless  access  to 
such  information  is  necessary  for  the  performance  of  his  duties. 

(B)  All  classified  information  and  material  shall  be  appropriately  and  con- 
spicuously marked  to  put  all  persons  on  clear  notice  of  its  classified  contents. 

(C)  Classified  informaticm  and  material  shall  be  used,  possessed,  and  stored 
only  under  conditions  which  will  prevent  access  by  unauthorized  persons  or 
dissemination  to  unauthorized  persons. 

(D)  All  classified  infoi-mation  and  material  disseminated  outside  the  execu- 
tive branch  under  Executive  Order  No.  10S65  or  otherwise  shall  be  properly 
protected. 

(E)  Appropriate  accountability  records  for  classified  information  shall  be  es- 
tablished and  maintained  and  such  information  and  material  shall  be  protected 
adequately  during  all  transmissions. 

(F)  Classified  information  and  material  no  longer  needed  in  current  work 
ing  files  or  for  reference  or  record  purposes  shall  be  destroyed  or  disposed  of 
in  accordance  with  the  records  disposal  provisions  contained  in  Chapter  33  of 
Title  44  of  the  United  States  Code  and  other  applicable  statutes. 

(G)  Classified  information  or  material  shall  be  reviewed  on  a  systematic 
basis  for  the  purpose  of  accomplishing  downgrading,  declassification,  transfer, 
retirement  and  destruction  at  the  earliest  practicable  date. 

Section  7.  Implementation  and  Review  Responsibilities.  (A)  The  National 
Security  Council  shall  monitor  the  implementation  of  this  order.  To  assist  the 
National  Security  Council,  an  Interagency  Classification  Review  Committee 
shall  be  established,  composed  of  representatives  of  the  Departments  of  State. 
Defense  and  Justice,  the  Atomic  Energy  Commission,  the  Central  Intelligence 
Agency  and  the  National  Security  Council  Staff  and  a  Chairman  designated  by 
the  President.  Representatives  of  other  Departments  in  the  executive  branch 
may  be  invited  to  meet  with  the  Committee  on  matters  of  particular  interest 
to  those  Departments.  This  Committee  shall  meet  regularly  and  on  a  continu- 
ing basis  sliall  review  and  tal^e  action  to  ensure  compliance  with  this  order, 
and  in  particular : 

(1)  The  Committee  shall  oversee  Department  actions  to  ensure  compliance 
with  the  provisions  of  this  order  and  implementing  directives  issued  by  the 
President  through  the  National  Stvurity  Council. 

(2)  The  Committee  shall,  subject  to  procedures  to  be  established  by  it,  re- 
ceive, consider  and  take  action  on  suggestions  and  complaints  from  persons 
within  or  without  the  government  with  respect  to  the  administration  of  this 
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order,  and  in  consultation  witli  the  affected  Department  or  Departments  assure 
that  appropriate  action  is  taken  on  such  suggestions  and  complaints. 

(3)  Upon  request  of  the  Committee  Chairman,  any  Department  shall  furnish 
to  the  Committee  any  particular  information  or  material  needed  by  the  Com- 
mittee in  carrying  out  its  functions. 

(B)  To  promote  the  basic  purposes  of  this  order,  the  head  of  each  Depart- 
ment originating  or  handling  classified  information  or  material  shall : 

(1)  Prior  to  the  effective  date  of  this  order  submit  to  the  Interagency  Clas- 
sification Review  Committee  for  approval  a  copy  of  the  regulations  it  proposes 
to  adopt  pursuant  to  this  order. 

(2)  Designate  a  senior  member  of  his  staff  who  shall  ensure  effective 
compliance  with  and  implementation  of  this  order  and  shall  also  chair  a  De- 
partmental committee  which  shall  have  authority  to  act  on  all  suggestions  and 
complaints  with  respect  to  the  Department's  adminLstration  of  this  order. 

(.3)  Undertake  an  initial  program  to  familiarize  the  employees  of  his  De- 
partment with  the  provisions  of  this  order.  He  shall  also  establish  and  main- 
tain active  training  and  oi'ientation  programs  for  employees  concerned  with 
classified  information  or  material.  Such  programs  shall  include,  as  a  minimum, 
the  briefing  of  new  employees  and  periodic  reorientation  during  employment  to 
impress  upon  each  individual  his  responsibility  for  exercising  vigilance  and 
care  in  complying  with  the  provisions  of  this  order.  Additionally,  upon  termi- 
nation of  employment  or  contemplated  temporary  separation  for  a  sixty-d.iy 
period  or  more,  employees  shall  be  debriefed  and  each  reminded  of  the  provi- 
sions of  the  Criminal  Code  and  other  applicable  provisions  of  law  relating  to 
penalties  for  luiauthorized  disclosure. 

(C)  The  Attorney  General,  upon  request  of  the  head  of  a  Department,  his 
duly  designated  representative,  or  the  Chairman  of  the  above  described  Com- 
mittee, shall  personally  or  through  authorized  representatives  of  the  Depart- 
ment of  Justice  render  an  interpretation  of  this  order  with  respect  to  any 
question  arising  in  the  course  its  administration. 

Section  S.  Material  Governed  by  the  Atomic  Energy  Act.  Nothing  in  this 
order  shall  supersede  any  requirements  made  by  or  under  the  Atomic  Energy 
Act  of  August  30,  1954,  as  amended.  "Restricted  data,"  and  material  desig- 
nated as  "Formerly  Restricted  Data,"  shall  be  handled,  protected,  classified, 
downgraded  and  declassified  in  conformity  with  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the  regulations  of  the  Atomic  Energy 
Commission. 

Section  9.  Special  Departmental  Arrangements.  The  originating  Department 
or  other  appropriate  authority  may  impose,  in  conformity  with  the  provisions 
of  this  order,  special  requirements  with  respect  to  access,  distribution  and  pro- 
tection of  classified  information  and  material,  including  those  which  presently 
relate  to  communications  intelligence,  intelligence  sources  and  methods  and 
cryptography. 

Section  10.  Exceptional  Cases.  In  an  exceptional  case  when  a  person  or  De- 
partment not  authorized  to  classify  information  originates  information  which 
is  believed  to  require  classification,  such  person  or  Department  shall  protect 
that  information  in  the  manner  prescribed  by  this  order.  Such  persons  or  De- 
partment shall  transmit  the  information  forthwith,  under  appropriate  safe- 
guards, to  the  Department  having  primary  interest  in  the  subject  matter  with 
a  request  that  a  determination  be  made  as  to  classification. 

Section  11.  Declassification  of  Presidential  Papers.  The  Archivist  of  the 
United  States  shall  have  authority  to  review  and  declassify  information  and 
material  which  has  been  classified  by  a  President,  his  White  House  Staff  or 
special  committee  or  commission  appointed  by  him  and  which  the  Archivist 
has  in  his  custody  at  any  archival  depository,  including  a  Presidential  Library. 
Such  declassification  shall  only  be  undertaken  in  accoi'd  with:  (i)  the  terms  of 
the  donor's  deed  of  gift,  (ii)  consultations  with  the  Departments  having  a  pri- 
mary subject-matter  interest,  and  (iii)   the  provisions  of  Section  5. 

Section  12.  Historical  Research  and  Access  by  Former  Government  Officials. 
The  requirement  in  Section  6(A)  that  access  to  classified  information  or  mate- 
rial I)e  granted  only  as  is  necessary  for  the  performance  of  one's  duties  shall 
not  apply  to  persons  outside  the  executive  branch  who  are  engaged  in  histori- 
cal research  projects  or  who  have  previously  occupied  policy-making  positions 
to  which  they  were  appointed  by  the  President ;  Provided,  however,  that  in 
each  case  the  head  of  the  originating  Department  shall : 
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(i)  Determine  that  access  is  clearly  consistent  with  the  interests  of  national 
security  ;  and 

(ii)  Take  appropriate  steps  to  assure  that  classified  information  or  material 
is  not  published  or  otherwise  compromised. 

Access  granted  a  person  by  reason  of  his  having  previously  occupied  a  policy- 
making position  shall  be  limited  to  those  papers  which  the  former  otficial  origi- 
nated, reviewed,  signed  or  received  while  in  public  office. 

Section  13.  Administrative  and  Judicial  Action. 

(A)  Any  officer  or  employee  of  the  United  States  who  unnecessarily  classi- 
fies or  over-classifies  information  or  material  shall  be  notified  that  his  actions 
are  in  violation  of  the  terms  of  this  order  or  of  a  directive  of  the  President  is- 
sued through  tlie  National  Security  Council.  Repeated  abuse  of  the  classifica- 
tion process  shall  be  grounds  for  an  administrative  reprimand.  In  any  case 
where  the  Departmental  committee  or  the  Interagency  Classification  Review 
Committee  finds  that  unnecessary  classification  or  over-classification  has  oc- 
curred, it  shall  make  a  report  to  the  head  of  the  Department  concerned  in 
order  that  corrective  steps  may  be  taken. 

(B)  The  head  of  each  Department  is  directed  to  take  prompt  and  stringent 
administrative  action  against  any  officer  or  employee  of  the  United  States,  at 
any  level  of  employment,  determined  to  have  been  responsible  for  any  release 
or  disclosure  of  national  security  information  or  material  in  a  manner  not  au- 
thorized by  or  under  this  order  or  a  directive  of  the  President  issued  through 
the  National  Security  Council.  Where  a  violation  of  criminal  statutes  may  be 
involved,  Departments  will  refer  any  such  case  promptly  to  the  Department  of 
Justice. 

Section  I4.  Revocation  of  Executive  Order  No.  10501.  Executive  Order  No. 
10501  of  November  5,  1953,  as  amended  by  Executive  Orders  No.  10S16  of  May 
8,  1959,  No.  10901  of  January  11,  1961,  No.  10964  of  September  20,  1961,  No. 
10985  of  January  15,  1962,  No.  11097  of  March  6,  1963  and  by  Section  (a)  of 
No.  113S2  of  November  28,  1967,  are  superseded  as  of  the  effective  date  of  this 
order. 

Section  15.  Effective  Date. — This  order  shall  become  effective  on  June  1,  1972. 

Richard  Nixon. 

The  White  House, 
March  8,  1972. 


The  President 
Presidential  Documents 
Title  3— The  President 

EXECUTIVE  ORDER  11714 

Amending  Executive  Order  No.  11652  on  Classification  and  Declassification  of 
National  Security  Information  and  Material 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of 
the  United  States,  the  second  sentence  of  section  7(A)  of  Executive  Order  No. 
116.52  of  March  8,  1972,  is  amended  to  read  as  follows : 

"To  assist  the  National  Security  Council,  an  Interagency  Classification  Re- 
view Committee  shall  be  established,  composed  of  a  Chairman  designated  by 
the  President,  the  Archivist  of  the  United  States,  and  representatives  of  the 
Departments  of  State,  Defense  and  Justice,  the  Atomic  Energy  Commission, 
the  Central  Intelligence  Agency  and  the  National  Security  Council  St^iff." 

Richard  Nixon. 

The  White  House, 
April  2J,,  1973. 

[FR  Doc. 73-8242  Filed  4-24-73  ;2  :37  pm.] 


Senator  Hruska.  I  should  like  to  interpolate  at  this  point  to  this 
extent.  There  have  been  some  analyses  and  criticisms  of  S.  1  and  S. 
1400  Avhich  have  been  uttered  almost  in  a  spirit  of  advocacy  and  po- 
litical partisanship,  charges  that  the  Administration  is  doing  certain 
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things  as  a  further  carry-on  of  certain  of  its  attitudes  towards  the 
media  and  those  who  seek  to  investigate  acts  of  the  Government, 

In  my  judgment,  that  attitude  and  that  approach  is  not  the  best 
approach  by  any  means,  to  put  it  mildly. 

We  have  before  us  in  S.  1  and  in  S.  1400,  products  based  upon  the 
report  of  the  Brown  Commission.  This  is  a  monumental  task  that 
has  not  been  entered  into  to  the  point  of  implementation  for  a 
hundred  years. 

It  is  a  bipartisan  effort.  It  is  an  effort  tliat  has  been  made  deliber- 
ately, studiously,  under  some  of  the  finest  staff  that  we  could  get,  and 
the  "Commission  that  delivered  and  published  its  report  was  likewise 
bipartisan  and  it  was  assisted  in  its  labors  by  some  of  the  finest 
technical  and  professional  staff'  that  could  be  assembled  for  that  pur- 
pose. 

That's  been  said  not  once  but  a  number  of  times.  This  is  the  best 
product  v^'e  could  get  for  codifying,  revising  and  reforming  the 
criminal  law  of  this  Nation. 

"\Ye  offer  it  not  as  a  set  conclusion,  not  as  a  final  product,  not  as  a 
fruit  that  must  not  be  disturbed  in  any  way. 

Senator  McClellan  and  I  have  repeatedly  said  in  proposing  these 
measures  that  we  offer  this  as  a  vehicle.  We  offer  this  as  a  work 
product  that  we  want  to  explore  with  all  interested  people,  whether 
they  be  members  of  the  Department  of  Justice  or  lawyers  or  judges 
or  reporters  or  other  representatives  of  the  public.  Upon  the  conclu- 
sion of  the  record  in  this  case,  we  will  then  take  all  of  these  things 
into  consideration  and  make  our  best  judgment  with  eight  men  on 
the  right  hand  of  the  chairman  of  the  committee  and  seven  men  on 
this  side,  on  the  other  political  side. 

I  know  of  no  better  approach  in  accord  with  our  democratic  proc- 
esses. To  the  extent  that  attitude  and  that  atmosphere  is  violated 
and  is  breached  by  criticism  which  might  be  considered  somewhat 
intemporate  and  somewhat  on  the  partisan  side,  I  do  believe  we  have 
a  departure  that  probably  would  be  reconsidered  by  thoughtful  leg- 
islators or  critics. 

It  is  in  the  most  kindly  and  considerate  way  that  I  make  those 
suggestions.  That  is  particularly  true  of  sections  1121  to  1126  of  S. 
1400,  which  by  large,  follow  present  current  law. 

There  is  no  such  thing  as  a  '"national  secrecy  act  of  19T3.'-  If  there  is 
any  national  secrecy  act  at  all,  it  would  be  a  national  secrecy  act  of 
1948  and  1950,  at  which  time  we  went  into  quite  a  plethora  of  statu- 
tory amendments  dealing  with  divulging  secrets  to  foreign  agents 
ancl  particularly  to  members  or  officers  of  the  Communist  Party. 

So  before  we  invent  emotional  labels  of  any  kind,  it  would  be 
well  to  give  serious  and  thoughtful  consideration  to  the  historj^  of 
these  espionage  laws  and  the  mishandling  of  federal  classified  infor- 
mation. 

In  due  time,  we  will  address  ourselves  to  those  subjects,  and  I  do 
hope  in  a  scholarly,  thoughtful,  studious  way,  and  try  not  to  get 
ahead  of  ourselves  or  attempt  to  label  things  as  political  and  parti- 
san when  in  reality  they  are  not. 

I  will  now  ask  the  Senator  from  Michigan,  Senator  Hart,  if  he 
has  any  preliminary  remarks  before  we  call  on  Mr.  Maroney. 
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Senator  Hart.  No,  ^Mr.  Chairman. 

I  apologize  for  being  late  and  I  am  sure  we  will  be,  as  alwaj'S, 
thoughtful  and  scholarly  and  unpolitical. 

Senator  Hruska.  That  was  said  somewhat  after  the  fact  in  my 
judgment,  but  we  will  let  that  pass  for  the  time  being. 

The  Senator  from  Kentucky  is  here.  He  is  a  very  valuable  member 
of  the  subcommittee. 

Senator  Cook.  I  do  not  have  any  remarks  this  morning,  Mr. 
Chairman. 

I  hope  we  can  develop  the  things  you  commented  on.  I  would  say 
I  suspect  the  language  of  either  S.  1  or  S.  1400  will  be  altered  in 
many  respects  before  the  final  product  of  the  committee  is  submitted 
to  the  Senate. 

Senator  PIruska.  Very  well. 

Mr.  Maroney,  we  welcome  you  here.  You  have  filed  a  copy  of  your 
statement  with  the  committee  and  j^ou  may  proceed  with  it  at  this 
time. 

Will  you  identify  your  colleagues. 

STATEMENT  OF  KEVIN  T.  MARONEY,  DEPUTY  ASSISTANT  ATTOR- 
NEY GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUSTICE, 
ACCOMPANIED  BY  ROBERT  L.  KEUCH,  DEPUTY  CHIEF  OF  THE 
APPELLATE  SECTION,  AND  RONALD  L.  GAINER,  DEPUTY  CHIEF 
OF  THE  LEGISLATION  AND  SPECIAL  PROJECTS  SECTION 

Mr.  Maroney.  Yes.  I  am  accompanied  by  Mr.  Robert  L.  Keuch, 
Deputy  Chief  of  the  Appellate  Section  of  the  Criminal  Division  and 
Mr.  Ronald  L.  Gainer,  Deputy  Chief  of  the  Legislation  and  Special 
Projects  Section  of  the  Criminal  Division. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  would  like  to 
convey  at  the  outset  the  apologies  of  Assistant  Attorney  General 
Henry  E.  Petersen  for  his  inability  to  testify  before  this  subcommit- 
tee this  morning.  Mr.  Petersen  has  been  in  overall  charge  of  the  de- 
velopment of  the  Department's  proposal  for  a  new  Federal  criminal 
code  and  has  looked  forward  to  the  opportunity  to  explain  to  this 
subcommittee  the  i-ationale  underlying  the  various  provisions  in  the 
Department's  proposal.  Due  to  his  unavoidable  absence,  however,  he 
has  asked  me  to  discuss  wnth  you  today  this  first  series  of  particular 
offenses  being  reviewed  by  the  subcommittee. 

I  am  pleased  to  have  the  opportunity  to  present  the  position  of 
the  Department  of  Justice  with  respect  to  the  provisions  concerning 
offenses  involving  national  security  contained  in  Chapter  11  of  S. 
1400,  the  Administration's  proposed  Criminal  Code  Reform  Act  of 
1973. 

I  have  Avith  me  a  memorandum  setting  forth  those  provisions,  and 
relating  them  to  existing  law  and  to  similar  provisions  proposed  by 
the  Xational  Connnission  on  Reform  of  Federal  Criminal  Laws  and 
by  the  sponsoi-s  of  S.  1.  We  would  appreciate  having  this  memoran- 
dum, which  we  will  submit  to  the  staff  within  the  next  few  days,  in- 
serted in  the  recoixl  in  those  proceedings. 

Senator  Hruska.  It  is  so  ordered,  and  leave  is  granted. 

[The  memorandum  is  as  follows :] 


5445 

Department  of  Justice  Memorandum  in  Sections  1121-1126  of  the 
Criminal  Code  Reform  Act 

(Espionage  and  Related  Offenses) 
I.  introduction 

This  part  of  the  chapter  on  national  security  offenses  is  concerned  with 
those  laws  designed  to  deter  the  unauthorized  disclosure  of  the  Nation's  mili- 
tary secrets — information  concerning  our  national  preparedness  which  would 
render  us  vulnerable  to  attack  and  defeat  or  powerless  to  achieve  victory — and 
particularly  to  deter  such  disclosure  to  foreign  powers.  There  are  many  provi- 
sions of  current  law  directed  toward  this  end.  Enacted  in  response  to  different 
problems  and  at  different  times,  they  lack  harmony  of  style,  nomenclature,  and 
policy.  1^ 

II.  current  law 

A.  Summary 

1.  The  most  important  provisions  are  18  U.S.C.  793  and  794,  which  punish 
the  collection  of  national  defense  information  of  any  description  and  its  trans- 
mission to  foreign  powers,  whether  friend  or  foe,  in  war  or  peace 
(793(a)-(c)  ;  794(a),  (b)),  and,  in  addition,  proscribe  conduct  which,  while 
not  itself  espionage,  could  lead  to  compromise  of  national  defense  secrets 
(793(d),  (e).  and  (f)).  Sections  793  and  794  have  not  been  modified  substan- 
tially since  their  enactment  as  sections  1  and  2  of  Title  I  of  the  Espionage  Act 
of  1917.  The  maximum  penalty  for  violation  of  794  is  death ;  that  for  793  is 
ten  years'  imprisonment. 

2.  Other  statutes  are  more  restricted  in  application : 

(a)  50  U.S.C.  783 (b).  (c),  and  (d)  ;  18  U.S.C.  798;  and  42  U.S.C.  2274,  2275, 
and  2277  protect  only  information  which,  in  accordance  with  security  proce- 
dures developed  during  World  War  II,  has  been  "classified,"  i.e.,  affirmatively 
designated  by  the  executive,  in  the  interest  of  national  .security,  for  restricted 
disseminaiion.2  50  U.S.C.  783  covers  any  material  which  has  been  so  classified ; 
42  U.S.C.  2274,  2275,  and  2277  are  concerned  with  atomic  energy  secrets ;  while 
18  U.S.C.  798  is  concerned  with  the  products  and  methods  of  our  espionage 
and  counterespionage.  Section  783  of  Title  50  applies  to  communication  by  gov- 
ernment employees  or  employees  of  government-controlled  corporations  to  for- 
eign agents  or  members  of  certain  communist  organizations,  whereas  the  two 
otiier  statutes  generally  apply  to  the  communication  of  the  .specified  classified 
information  to  any  person  not  authorized  to  receive  it.  50  U.S.C.  783  and  18 
U.S.C.  79S  are  ten-year  offenses ;  the  Atomic  Energy  Act  penalties,  depending 
on  the  actor's  intent,  are  imprisonment  for  life  or  ten  years,  under  2274  and 
2275,  or  simply  a  fine  under  2277. 

(b)  18  U.S.C.  795-797  are  misdemeanor  provisions  aimed  at  preventing  the 
unauthorized  obtaining  of  uncensored  pictorial  representations  of  military  in- 
stallations, particularly  by  aerial  reconnaissance.  Enacted  in  1938,  they  were 
designed  to  supplement  sections  793  and  794  of  Title  18. 

(c)  18  U.S.C.  799  provides  one-year  misdemeanor  punishment  for  violations 
of  NASA  security  regulations. 

(d)  50  U.S.C.  App.  3(c)  and  (d)  are  wartime  provisions,  dating  from  1917, 
designed  to  insure  effective  censorship  of  communications  with  foreign  coun- 
tries. They  carry  ten-year  penalties. 

B.  Discussion 

1.  18  U.S.C.  793  and  79^. — The  core  provisions  of  the  espionage  laws  are  18 
U.S.C.  793  and  794.  Section  793  contains  six  .substantive  subsections,  (a) 
through  (f),  and  a  conspiracy  subsection,  (g)  ;  section  794  has  two  substantive 
provisions,  (a)  and  (b),  and  a  conspiracy  subsection,  (c).^ 

'  See  ppnerallv.  National  Commission  on  Reform  of  Federal  Criminal  Laws,  Working 
Papers,  pp.  4."i0-4fil. 

-  W'lth  respect  to  the  Atomic  Energy  Act,  it  Is  more  accurate  to  say  the  Congress  has 
fleclared  broad  categories  of  Information  as  "Restricted  Data"  subject  to  declassification 
by  the  Commission.    (42  T\S.C.  2014K 

'Sections  79.3(a)-(f>  (1)  and  sections  794(a)  and  (b)  -were,  with  modifications  to  be 
discussed  below,  initially  enacted  as  sections  l(a)-(e)  and  2(a)  and  (b)  of  Title  1  of 
tlie  Espionage  Act  of  1017;  conspirac.v  was  dealt  with  in  section  4.  Sections  l(a)-(e) 
and  2(a)  of  the  Espionage  Act  were  derived  in  turn  from  sections  1  and  2  of  the  De- 
fense Secrets  Act  of  1011,  the  first  statute  to  make  espionage  a  peacetime  offense  and  a 
violation  of  the  civil  code.  Theretofore,  espionage  was  exclusivel.y  a  wartime  offense,  vio- 
lative of  the  Articles  of  War  and  punishable  only  by  court-martial  or  military  commls- 
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Subsection  793(a)  punishes  penetration  of  various  facilities  related  to  na- 
tional defense  "for  the  purpose  of  obtaining  information  respecting  the  na- 
tional defense"  with  "intent  or  reason  to  believe"  that  such  information  is  to 
be  used  "to  the  injury  of  the  United  States,  or  to  the  advantage  of  any  foreign 
nation."  The  list  of  protected  facilities  is  now  all-inclusive.  In  the  Act  of  1911 
only  places  of  direct  military  significance  were  enumerated.  The  expansion  oc- 
curred in  the  Act  of  1917,  and  only  a  few  items  are  later  additions. 

The  requirement  that  the  offender  act  with  a  "purpose  of  obtaining  informa- 
tion respecting  the  national  defense"  was  brought  forward  from  the  Act  of 
1911,  while  the  elements  of  intent  or  reason  to  believe  that  the  information 
was  to  be  used  to  the  injury  of  the  United  States  or  another  country's  advan- 
tage were  added  by  the  Act  of  1917.  This  was  done  to  insure  that  only  those 
acting  with  a  criminal  intent  would  be  subject  to  the  penalties  which  were 
then  being  raised  from  misdemeanor  to  felony  class,  since  some  clauses  of  Sec- 
tion 1  of  the  1911  Act  were  susceptible  to  entirely  innocent  violation.  See  H. 
Rep.  No.  30,  65th  Cong.,  1st  Sess.,  p.  10.  accompanying  an  earlier  version  of 
the  1917  Act,  and  46  Cong.  Rec.  2029-30  (1911). 

In  Gorin  v.  United  States,  312  U.S.  19  (1941),  the  Court  held  that  although 
intent  to  injure  the  United  States  and  intent  to  secure  an  advantage  to  a  for- 
eign nation  might  often  overlap,  each  was  intended  by  Congress  as  an  inde- 
pendent alternative,  so  that  proof  of  intent  to  confer  a  benefit  on  a  foreign 
country  would  support  a  conviction  without  proof  of  injury  to  the  United 
States  or  intent  to  effect  such  injury. 

The  Court  in  Gorin  approved  the  term  "information  relating  to  the  national 
defense"  as  sufficiently  precise,  and  described  the  phrase  as  "*  *  *  a  generic 
concept  of  broad  connotations,  referring  to  the  military  and  naval  establish- 
ments and  the  related  activities  of  national  preparedness."  The  Court  stated 
that  the  relationship  of  the  information  to  the  national  defense  must  be  direct 
and  rational,  and  must  be  determined  by  the  jury  from  examination  of  the 
material  and  expert  testimony  as  to  its  significance. 

The  Court  in  Gorin  further  stated  that  the  Espionage  Act  was  designed  to 
protect  only  "secrets,"  and  not  matter  made  public  by  the  defense  establish- 
ment. A  sul)sequent  lower  court  decision.  United  States  v.  Heine,  151  F.2d  81 
(C.A.2,  1945).  ecrt.  denied,  328  U.S.  833  (1946),  added  that  there  must  have 
been  an  affirmative  effort  on  the  part  of  the  government  to  prevent  dissemina- 
tion. In  the  absence  of  such  restriction,  the  Court  reasoned,  collection  of  mate- 
rial from  lawfully  accessible  sources  and  its  communication  within  the  United 
States  could  not  l)e  illegal,  and  a  prohibition  on  transmission  abroad  in  peace- 
time would  be  "to  the  last  degree  fatuous." 

The  penalty  for  violating  any  subsection  of  793  is  now  ten  years.  Tlie  pro- 
totype offenses  carried  only  a  one-year  penalty  under  the  1911  Act,  which  was 
doul)led  by  the  Act  of  1917,  and  raised  to  the  current  level  in  1940. 

Subsection  793(b)  prohibits  the  acquisition  of  objects  relating  to  the  na- 
tional defense,  with  like  purpose  and  like  intent  or  reason  to  believe,  by  tak- 
ing, copying,  or  other  means.  This  provision  was  also  derived  from  the  1911 
Act,  although  that  Act  presupposed  that  the  actor  had  committed  a  trespass 
forlndden  by  the  prior  clause.  The  Act  of  1917  dissolved  the  bond,  rendering 
each  offense  independent.  Gorin  v.  United  States,  312  U.S.  19  (1941).'* 

Subsection  793(c)  covers  receipt  of  material  taken  in  violation  of  the  "chap- 
ter." Like  the  preceding  subsections  it  reqiiires  a  "purpose  of  obtaining"  de- 
fense inforuiation.  but  substitutes  a  knowledge  that  the  material  has  been 
wrongfully  obtained  for  the  intent  that  the  material  be  used  to  the  injury  of 
tlie  T'nited  States  or  the  advantage  of  a  foreign  nation.  Subsection  (c)  also 
punislies  agreeing  to  receive  information,  a  carryover  from  the  1911  Act  and 
probably  an  anachronism  in  view  of  the  later-added  comspiracv  subsection, 
793(g). 

Rlon.  Spvlnp  remains  nn  offense  under  the  Uniform  Code  of  Military  Justice,  section  106 
(10  T'.S.C.  000)  :  see  E.r  parte  Qnirin,  .'^17  U.S.  1  (1942).  A  "savings  clause," 
preserving  riiilltary  i\irlsdlctlon,  appears  In  Chapter  1  of  the  pi-ojiosefl  Criminal  Code  Re- 
form Act.  Cf.  Kspionage  Act  of  1917,  Title  1,  Section  7:  Ex  parte  OinVin,  supra,  317 
U.S.  .nt   27. 

*  A'l  provisions  of  the  1911  Act  were  Integrated,  and  all  underwent  the  same  snrger.v 
as  subsection  (n>  and  (b)  underwent  in  1917.  Thus,  what  is  now  subsection  (c)  to 
some  extent  overlaps  (b),  but  onl.v  because  It  was  orlglnnll.v  aimed  at  the  recipient  who 
bnd  not  iierpetrnted  the  forbidden  trespass  and  tnklnsr.  but  received  Information  from 
one  badjind.  Subsection  2  of  the  Act  of  1911.  which  became  2(a)  of  the  1917  Act  and 
Is  now  794(a),  which  punishes  communication  to  a  foreign  power,  also  required  that 
the  actor  either  have  committed  the  forbidden  trespass  and  taking,  or  have  knowingly 
received  the  Information  from  one  who  had,  or  have  been  gulltv  of  a  breach  of  trust  In 
violation  of  section  1. 
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Subsections  793  (d)  and  (e)  each  prohibit  "willful"  communication  of  speci- 
fied types  of  materials  relating  to  the  national  defense  or  of  information  which 
the  actor  has  reason  to  believe  could  be  used  to  the  injury  of  the  United 
States  or  the  advantage  of  a  foreign  nation,  and  the  "willful"  retention  of 
both  categories  of  material.  The  source  provision  in  section  1  of  the  Defense 
Secrets  Act  covered  only  communication  of  the  specified  items  in  breach  of  a 
fiduciary  duty  by  an  official;  the  1917  provision,  section  1(d),  added  the  prohi- 
bition against  willful  retention  of  such  material  in  the  face  of  a  lawful  de- 
mand and  expanded  the  offense  to  cover  persons  in  unlawful  as  well  as  lawful 
possession.  In  1950,  subsection  793(d)  was  split  into  subsections  793(d)  and 
(e),  the  former  covering  those  in  lawful  possession,  and  the  latter  those  whose 
possession  was  unlawful.  The  requirement  for  a  demand  was  retained  in 
subsection  793(d)  but  was  dispensed  with  under  new  subsection  793(e)  since 
the  government  might  not  know  to  whom  the  demand  should  be  directed  and 
because,  unlike  the  case  of  a  person  in  rightful  possession,  a  demand  was  un- 
necessary to  render  continued  possession  unauthorized.  S.  Rept.  No.  2369,  81st 
Cong..  2d  Sess.,  89  (1950)  ;  Hew  York  Times  Co.  v.  United  States,  403  U.S.  713, 
737-39  (1972)  (concurring  opinion  of  White,  J.).  The  1950  amendments  also 
added  a  new  category  of  protected  information  to  the  items  previously  enumer- 
ated in  18  U.S.C.  793(d),  "information  relating  to  the  national  defense  which 
information  the  possessor  has  reason  to  believe  could  be  used  to  the  injury  of 
the  United  States  or  to  the  advantage  of  any  foreign  nation."  The  punctuation 
of  the  statute  and  the  legislative  history  made  it  clear  that  the  phrase  "which 
information  the  possessor  has  reason  to  believe  .  .  ,"  modified  only  the  general 
term,  "information,"  which  was  being  added  to  the  statute,  so  that  in  a  prose- 
cution concerning  the  enumerated  items  which  had  previously  been  covered  by 
the  statute,  including  documents,  notes,  and  photographs,  it  remained  neces- 
sary to  prove  only  that  these  items  related  to  the  national  defense  and  that 
the  individual  willfully  communicated  them  to  a  person  not  entitled  to  receive 
them.  S.  Rept.  No.  427,  80th  Cong.,  1st  Sess.,  7  (1949)  :  H.R.  Rep.  No.  3112. 
Slst  Cong.,  2nd  Sess..  52  (1950)  ;  New  York  Times  Co.  v.  miited  Statc.oi,  403 
U.S.  713,  737-39;  cf.  Coplon  v.  United  States,  88  F.  Supp.  910  (S.D.N.Y.  1949). 

The  present  wording  of  18  U.S.C.  793(d)  and  (e)  making  guilty  one  who 
"communicates,  delivers,  or  transmits"  originated  with  the  Espionage  Act  of 
1917,  40  Stat.  217  on  June  15,  1917,  and  has  survived  without  intervening 
changes.  The  term  "communicates"  was  intended  as  a  broad  concept  applicable 
to  any  manner  of  communication  of  the  type  of  information  that  Congress  had 
determined  should  not  be  revealed. ^ 

Unlike  subsections  793(a)  and  (b),  subsections  (c)  through  (f)  do  not  re- 
quire an  intent  to  injure  or  give  an  advantage,  but  only  an  awareness  of  the 
significance  of  the  information.  They  are  principally  prophylactic  measures, 
aimed  at  deterring  conduct  which  might  expose  material  to  foreign  eyes  rather 
than  active  espionage  on  behalf  of  foreigners. 

Subsection  (f)  (1)  punishes  loss  of  defense  information  resulting  from  "gross 
negligence."  Subsection  (f)(2),  which  was  added  in  1948,  punishes  the  failure 
to  report  a  loss. 

'The  tprm  Includes  the  sreneral  dissemination  of  such  Information  through  publication. 
In  the  House  debates  on  the  Espiotiage  Act  It  was  observed  that  "communication"  is  a 
far  broader  concept  than  "publication,"  see  Cong:.  Rec.  1716  (1917),  and  in  the  Sen- 
ate debates  It  was  emphasized  that  the  Act  would  properly  punish  an  editor  "if  he  did 
publish  Information  as  to  movements  of  the  fleet,  the  troops,  the  aircraft,  the  location 
of  powder  factories,  the  location  of  defense  worlcs,  and  that  sort  of  thinar."  55  Coup. 
Rec.  2009  (1917).  A  provision  pranting  a  Presidential  power  of  prior  restraint  on  such 
publication  was  deleted  from  the  1917  Act  prior  to  its  passage.  See  55  Cong.  Rec.  17(!."'., 
ISOS  (1917).  As  observed  l).v  Mr.  Justice  White  In  United  States  v.  Neiv  York  Times, 
40.3  TT.S.  71.S  at  78.3-7.34    (1971)  : 

When  the  Espionage  Act  was  under  consideration  in  1917,  Congress  eliminated  from 
the  bill   a   provision  that  would   have  given   the  President   broad   powers  in   time  of 
war  to  proscribe,  under  threat  of  criminal  penalty,  the  publication  of  various  cate- 
gories of  information  related  to  the  national  defense.  However,  these  same  members 
of   Congress    appeared    to    have    little    doubt    that    newspapers    would    be    subject    to 
criminal  prosecution  if  they  insisted  on  publishing  information  of  the  type  Congress 
had  itself  determined  should  not  be  revealed. 
(Although   the  district  court  in   that  case  had   ruled  that  the  language  of  the  Act  did 
not  include  "publication,"  a  view  that  was  shared  by  Justices  Douglas  and  Black,  id.  at 
71.3.   720-722,   this  view   was   rejected   not   only   by   Justice  White,    but   also    by   Justices 
Stewart  and   Blackmun  and   by  Chief  Justice  Burger,  id.  at  7,30-7.34.  752,  759,  and  was 
questioned    by   Justice   Marshall,   id.    at   745.)    The   Intent   of   the   Congress   also    appears 
from  the  Inclusion  in  the  same  Act  of  a  provision,  now  appearing  as  18  U.S.C.  1717,  de- 
claring as  nonmailable  "every  .  .  .  newspaper,  pamphlet,  book,  or  other  publication  .  .  . 
In  violation  of  sections  .  .  .  793  [or]   794," 
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Conspiracy  to  violate  section  793,  perfected  by  an  overt  act,  was  added  as  an 
offense  in  1950  by  subsection  (g),  and  was  made  punishable  equally  with  the 
completed  offense.  Therefore  the  iienalty  would  have  been  the  five  year  maxi- 
mum provided  by  18  U.S.C.  371.  In  addition,  subsections  (b),  (c),  (d)  and  (e) 
f>f  section  793  explictily  include  attempts  to  peri)etrate  the  forbidden  acts  as 
offenses  of  equal  gravity. 

Subsection  794(a)  prohibits  communication  of  national  defense  information 
to  a  foreign  nation  with  intent  or  reason  to  believe  that  it  will  be  used  to  the 
injury  of  the  United  States  or  the  advantage  of  a  foreign  power.  The  penalty 
now  provided  is  deatli,  life  imprisonment,  or  any  lesser  term  of  years.  No  fine 
is  i)rovided.  It  is  derived  through  .section  2(a)  of  the  1917  Act  from  section  2 
of  the  Act  of  1911,  wiiich  carried  a  ten-year  penalty.  The  act  of  1917  added 
the  element  of  hostile  intent,  mentioned  above,  and  increased  the  penalty  to  20 
yeai"s,  with  the  further  provision  that  the  death  penalty  or  a  maximum  of  30 
years  could  be  imposed  if  the  offense  wei'e  conmiitted  in  time  of  war.  The  last 
raising  of  the  penalty  in  1954  was  a  i-eaction  to  the  threat  of  nuclear  catastro- 
phe. 

Subsection  (!»)  of  section  794  was  introduced  by  section  2(b)  of  the  Act  of 
1917,  and  provided  the  death  penalty  for  any  espionage  activity  on  behalf  of  a 
wartime  enemy.  Apparently  it  was  believed  that  an  intent  to  convey  iiseful 
military  information  to  the  enemy  implied  a  desire  to  injure  the  United  States 
and  assist  the  enemy,  thus  rendering  unnecessai-y  explicit  statement  of  the  for- 
mula employed  in  sections  2(a)  and  1(a)  and  (b).  This  section  does  not  reflect 
the  grading  distinction  between  collecting  and  transmitting  information  that 
had  been  employed  in  sections  1  and  2  of  the  1911  Act  and  carried  forward  in 
sections  1  aj)d  2(a)  of  the  Act  of  1917,  but  treats  all  facets  of  espionage  activ- 
ity with  etiual  severity. 

The  section  is  concerned  with  "any  information  which  might  be  useful  to  the 
enemy."  It  particularly  specifies  troop  and  ship  movements,  reflecting  concern 
about  the  need  to  protect  from  attack  the  ships  carrying  our  troops  to  Euro- 
pean battlefields.  See  54  Cong.  Rec.  3605.  The  section  provides  that  an  individ- 
ual is  guilty  of  the  offense  if  he  "collects,  records,  publishes,  or  communi- 
cates." the  information. 

Subsection  (c)  of  section  794  carries  forward  section  4  of  Title  1  of  the 
Espionage  Act,  providing  that  conspiracy  to  violate  subsections  (a)  or  (b)  is 
to  be  punished  as  severely  as  the  completed  offense.  Inasmuch  as  espionage  is 
generally  carried  on  by  rings,  persons  who  have  collected  information  in  viola- 
tion of  section  793  would  sometimes  be  subject  under  section  794(c)  to  the 
higher  penalty  fixed  for  communicators  in  section  794(a). 

2.  .18  U.S.C.  79J-7.97.— These  provisions  were  enacted  in  1938.  The  Sino-Jap- 
anese  War  had  been  on  for  several  years,  but  certain  incidents  such  as  the  at- 
tack on  the  Panay  threatened  the  United  States  with  immediate  involvement. 
The  airplane  had  become  a  commonplace,  the  tourist  and  his  camera  were 
everywhere,  and  journalists  and  photographers  were  scouring  the  Pacific  thea- 
ter to  satisfy  public  curiosity  aroused  by  the  war.  Concern  that  there  were 
also  spies  in  the  area,  or  that  innocently  obtained  and  published  sketches  or 
photos  could  be  used  by  Japanese  intelligence,  led  to  the  War  and  Navy  De- 
partments' request  for  this  legislation.  The  misdemeanor  penalty  was  related 
to  the  absence  of  the  hostile  intent  required  by  sections  793(a)  and  (b)  and 
section  794(a),  which  these  .sections  were  explicitly  intended  to  supplement. 
II.R.  Rep.  No.  1050,  75th  Cong..  2d  Sess.    (19,^7)  ;  83  Cong.  Rec.  70-71   (1938). 

These  sections  are  noteworthy  in  that  they  involve  peacetime  censorship. 
The  assignment  of  authority  to  the  President  to  designate  restricted  areas  fol- 
lowed the  usage  of  Espionage  Act,  title  I,  sections  1  and  6. 

3.  y,2  U.S.C.  227.',,  22ir).  and  2277.— On  August  1,  1946.  almo.st  one  year  to  the 
day  after  the  bombing  of  Hiroshima  which  ushered  in  the  Atomic  Age  and 
manifested  the  awesome  power  of  nuclear  weapons,  the  Atomic  Energy  Act  be- 
came law.  The  Act  attempts  to  balance  the  need  for  dissemination  of  informa- 
tion necessary  for  the  developn\ent  of  peaceful  uses  of  atomic  energy  and 
weapons  develoi)inent,  against  the  necessity  of  preventing  dissemination  of 
w('ai)ons  information  to  foreign  powers.  To  effect  this  latter  o))jective  the  Act 
defines  a  category  of  information,  "Restricted  Data,"  in  section  2014  of  Title 
42  and  i)robibits  its  unauthorized  communication  or  receipt  in  sections  2274 
and  2275,  respectively,  and  also  in  section  2277. 

Section  2274(a)  provides  a  maximum  sentence  of  life  imprisonment  if  the 
connnunication  is  with  "intent  to  injure  the  United  States"  or  "secure  advan- 
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tage  to  a  foreign  nation."^  Subsection  (b)  provides  a  10  year  penalty  if  the 
communication  is  without  such  specific  intent  but  with  "reason  to  believe"  that 
the  information  "will  be  utilized"  to  the  injury  of  the  United  States  or  the  ad- 
vantage of  a  foreign  nation. 

Section  2277  provides  a  $2,500  fine  for  the  knowing  communication  of  Re- 
stricted Data,  without  such  intent  or  belief,  to  any  unauthorized  person  by  a 
present  or  former  member  or  employee  of  the  Commission,  the  Armed  Forces, 
or  any  government  agency  or  contractor  or  licensee.  It  also  covers  conspiracy 
to  commit  an  unauthorized  communication  or  receipt. 

Section  2274,  2277  and  2275  can  be  violated  by  attempts  and  conspiracies  as 
well  as  by  the  completed  act  of  communicating  or  receiving.  Unlike  18  U.S.C. 
793(g)  and  794(c),  there  is  no  requirement  for  conviction  of  conspiracy  that 
an  overt  act  be  perpetrated.  Rosenhcr-ff  v.  United  States,  364  U.S.  273,  304  n.2 
(Frankfurter,  J.  dissenting)." 

4.  JS  U.S.C.  198. — Sometime  during  the  I930's,  according  to  the  proponents  of 
this  legislation,  the  United  States  succeeded  in  breaking  the  Japanese  naval 
code.  This  enabled  the  United  States  to  monitor  the  secret  communications  of 
Japan  clandestinely  until  a  retired  government  official  disclosed  our  success  in 
his  memoirs.  The  Japanese  then  developed  a  more  difficult  code  which  we 
could  not  crack  until  1942,  too  late  to  prevent  the  disaster  at  Pearl  Harbor, 
but  just  in  time  to  yield  a  decisive  victory  at  Midway.  These  episodes  mani- 
fested the  importance  of  concealing  penetration  of  foreign  communication  sys- 
tems, and,  conversely,  the  need  to  protect  the  security  of  United  States  commu- 
nications systems  from  exposure  in  peacetime.  S.  Rep.  No.  Ill,  Sl.st  Cong.,  2d 
Sess.   (1950)  ;  H.R.  Rep.  No.  1895.  81st  Cong.,  2nd  Sess.   (1950). 

The  section  prohibits  the  knowing  and  willful  communication,  furnishing, 
transmitting,  or  otherwise  making  available  to  any  unauthorized  person  any 
classified  information  concerning  communications  intelligence  and  communica- 
tions intelligence  methods.  The  statute  seeks  to  protect  a  type  of  classified  in- 
formation, and  in  a  pi-osecution  under  the  statute  the  government's  evidentiary 
burden  is  to  establish  that  the  information  communicated  was  classified  infor- 
mation of  the  specified  type.  The  government  is  not  required  to  demonstrate, 
as  is  necessary  under  other  espionage  statutes,  that  the  information  in  fact  re- 
lated to  the  national  defense.  Prosecution  under  18  U.S.C.  798  is,  therefore, 
possiV>le  without  disclosure  of  the  sensitive  information  the  section  seeks  to 
protect.  Cf.  Scnrheck  v.  United  States,  317  F.  2d  546  (C.A.DC,  1962),  cert,  de- 
nied, 374  U.S.  856  (1963). 


'The  original  enactment  of  what  Is  now  section  2274(a)  contained  a  further  refine- 
ment :  If  the  offense  was  committed  with  Intent  to  Injure  the  United  States,  as  dlstln- 
PT'iislied  from  merel.v  an  Intent  to  secure  an  advantage  to  a  foreign  power,  the  punish- 
ment could,  If  the  jur.T  so  recommended,  be  death  or  life  imprisonment ;  otherwise  the 
penalty  would  be  20  years.  In  19.54  the  more  favorable  treatment  for  simply  giving  an 
advantage  to  a  foreign  nation  was  abolished,  and  the  higher  penalty,  subject  to  jury 
recommendation,  was  made  applicable.  In  1969,  after  the  Supreme  Court  decision  In 
United  Statex  v.  Jackson,  .'590  U.S.  .570  (1958).  had  announced  the  unconstitutionality 
of  predicating  the  death  penalty  upon  jury  recommendation,  the  death  penalty  and  the 
provisions  for  jury  recommendation  for  life  imprisonment  were  both  dropped.  Section 
2273.  which  covers  receipts,  underwent  the  same  changes  as  section  2274(a). 

'Although  the  phraseology  of  the  Espionage  Act  was  employed  as  building  blocks  in 
these  provisions,  the  rearrangements  created  a  different  statute.  A  few  examples  will 
suffice : 

(1>  In  1946  the  death  sentence  could  be  imposed  under  the  Espionage  Act  only  for 
wartime  offenses,  section  794(b),  while  the  existence  of  war  was  Irrelevant  under  the 
Atomic  Energy  Act,  sections  2274(a)   and  2275. 

(2)  In  those  cases  when  the  death  penalty  could  be  Imposed  under  the  Espionage 
Act,  it  was  at  discretion  of  the  trial  judge,  whereas  the  Atomic  Energy  Act  required  a 
jur.v  recommendation. 

(.S)  In  1954  when  the  death  penalty  conld  be  Imposed  for  peacetime  offenses  under  ei- 
ther act,  the  Atomic  Energy  Act  retained   the  requirement  for  a  jurv  recommendation. 

(4)  Today,  the  death  penalty  is  authorized  under  IS  U.S.C.  794  but  not  under  42 
U.S.C.  2274  or  2275. 

(5)  Today,  the  minimum  mens  rca  under  42  U.S.C.  2274(b),  a  10  vear  offense.  Is 
that  the  comnumicator  have  reason  to  believe  that  the  Information  "will  be  used"  to 
the  injury  of  the  United  States  or  the  advantage  of  a  foreign  nation,  whereas  under  18 
U.S.C.  7n3(d)  or  (e)  It  is  sufficient  if  he  knows  that  the  Information  "could  be"  so 
used.  Thus  one  who  deliberately  discloses  information  about  a  conventional  weapon, 
such  as  a  machine  gnu.  recognizing  that  it  "could  be  used"  bv  a  foreign  nation  but 
with  no  reason  to  believe  that  It  will  be  so  used,  violates  18  U.S.C.  79.3(d)  and  Is  sub- 
ject to  10  years  imprisonment,  while  he  could  similarly  disclose  atomic  weapon  secrets 
without  violating  42  U.S.C.  2274(b).  While  it  has  been  suggested  that  section  2274(b) 
requires  a  higher  Intent  to  prevent  the  prosecution  of  Innocent  minded  scientists  en- 
frnser^  in  the  interchange  of  sensitive  material,  Rosenherp  v.  United  States,  .346  U.S. 
S17-18  (1953)  (Douglas,  J.,  granting  stay  of  execution).  It  Is  not  apparent  why  section 
793(d)  should  be  less  solicitous  of  scientists  working  on  more  conventional  weapons. 
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Somewhat  opaquely,  section  798  also  provides  punishment  for  anyone  who 
"uses  ***  [such  information]  in  any  manner  prejudical  to  the  safety  or  inter- 
est of  the  United  States  or  for  the  benefit  of  any  foreign  government  to  the 
detriment  of  the  United  States."  Perhaps  this  would  apply  to  an  official  who 
threatened  to  expose  secret  information  in  order  to  blackmail  the  government 
into  giving  him  a  promotion,  paying  his  unwarranted  expense  accounts,  or  for- 
giving his  misconduct.  The  language  differs  from,  but  parallels  the  phrase  "in- 
jury to  the  United  States"  and  "advantage  to  any  foreign  nation"  of  section 

793.  However,  the  additional  requirement  that  benefit  to  a  foreign  government 
must  be  accompanied  by  "detriment  to  the  United  States"  creates  a  tautology. 
The  approach  seems  both  to  have  missed  the  point  of,  and  denied  the  govern- 
ment the  advantage  of,  the  decisions  in  Gorin  and  Heine,  which  held  that  ad- 
vantage could  be  conferred  upon  a  foreign  nation  and  could  be  punished  re- 
gardless of  whether  injury  to  the  United  States  was  intended  or  sustained. 

In  1945,  when  this  legislation  was  initially  proposed.  Congress  had  scheduled 
investigation  of  the  Pearl  Harbor  disaster  in  which  the  exchange  of  coded 
communications  between  the  several  departments  of  the  government  and  the 
military  and  naval  forces  played  a  part.  Concern  that  this  statute  would  per- 
mit the  executive  to  block  such  investigation  led  to  the  enactment  of  subsec- 
tion (c),  which  provides  that  the  section  does  not  apply  to  supplying  a  com- 
mittee of  the  House  or  Senate  or  a  joint  committee  thereof  with  information  it 
has  requested.  91  Cong.  Rec.  10047-50  (1945). 

5.  50  U.S.C.  783ia)-(d)—50  U.S.C.  783  is  part  of  the  Internal  Security  Act 
of  1950,  a  complex  series  of  provisions  designed  to  deal  with  the  problem  de- 
scril>ed  by  the  Congress  in  section  781  as  the  existence  of  a  world-wide  com- 
munist conspiracy,  employing  espionage,  infiltration,  and  subversion  to  achieve 
its  ends. 

Section  783 (a)  prohibits  conspiracy  to  perform  any  act  which  would  sub- 
stantially contribute  to  the  establishment  of  a  totalitarian  dictatorship  in  the 
United  States,  the  control  of  which  would  be  in  the  hands  of  foreigners. 

Section  783(b)  prohibits  any  federal  employee  or  any  employee  of  certain 
corporations  from  knowingly  communicating  any  classified  material  to  either  a 
foreign  agent  or  a  member  of  specified  Communist  organizations  without  prior 
authorization.  Subsection  (c)  is  the  converse  provision,  prohibiting  foreign 
agents  or  members  of  such  organizations  from  receiving  classified  material 
from  any  federal  officer  without  having  obtained  prior  permission.  Subsection 
(d)  provides  a  ten-year  penalty  for  any  violation  of  the  section.  Attempts  to 
violate  subsection  (b)  or  subsection  (c)  are  explicitly  dealt  with  in  the  subsec- 
tions themselves. 

The  conduct  punished  by  section  783(b)  would  seem  to  be  more  or  less  cov- 
ered by  section  793(d),  if  not  section  794(a).  of  Title  18,  as  would  50  U.S.C. 
783(c)  by  18  U.S.C.  793(c).  The  principal  distinction  is  that  the  actual  rele- 
vance of  the  information  to  the  national  defense  need  not  be  proved  to  the 
jury  in  a  section  783  case  as  it  would  have  to  be  under  section  793  or  section 

794.  Compare  S^earheck  v.  United  States,  317  F.  2d  546  (C.A.D.C.  1962),  cert, 
denied,  374  U.S.  856  (1963).  with  Gorin  v.  United  States,  312  U.S.  19  (1941). 
This  obviates  the  need  of  the  government  to  disclose  at  trial  the  very  informa- 
tion it  seeks  to  protect.  A  distinction  of  lesser  importance  is  that  18  U.S.C.  793 
and  794  deal  with  information  relating  to  the  "national  defense"  while  783 
.speaks  of  material  which  has  been  restricted  in  the  interest  of  "national  secu- 
rity," a  somewhat  broader  concept. 

III.   PROPOSALS  OF  THE  NATIONAL  COMMISSION   ON  REFORM  OF  THE  FEDERAL 
CRIMINAL  LAWS,  FINAL  REPORT  SECTIONS  1112-1117 

A.  Section  1112 

Section  1112  of  the  Final  Report  of  the  Commission  would  substantially 
reenact  section  794  and  tho.se  parts  of  section  793  which  involve  deliberate  es- 
pionage activity,  subsections  (a)-(c). 

The  capital  offense  of  dealing  with  a  wartime  enemy,  subsection  794(b), 
would  be  a  Class  A  felony  under  subsection  1112(1)  (b). 

The  capital  offense  of  communicating  national  defense  information  to  a  for- 
eign power,  sul)section  794(a),  would  be  covered  in  subsection  1112(1)  (a),  and 
would  be  a  Class  A  felony  only  if  (1)  it  occurs  in  wartime,  or  (2)  it  involves 
special  classes  of  information ;  otherwise  it  would  be  a  Class  B  felony. 
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The  trespassory,  copying,  and  receiving  activities  now  described  in  subsec- 
tions 793 (a) -(c)  would  be  treated  as  attempts  to  communicate  by  subsection 
1112(3),  punishable  on  a  par  with  the  completed  offense. 

The  separating  out  of  the  offenses  defined  in  subsections  793(d) -(f)  permits 
characterization  of  the  principal  offenses  defined  in  section  1112  as  "espio- 
nage." In  current  law  and  prior  acts  the  word  was  used  only  as  a  caption, 
never  in  the  text. 

Subsection  1112(2)  would  reintroduce  the  1917  Act  grading  distinction 
between  wartime  and  peacetime  communication  with  a  foreign  power ;  it  would 
also  make  the  specific  class  of  material  a  grading  factor,  which  is  an  innova- 
tion. 

The  class  of  protected  information  would  be  generally  described  as  "national 
security  information,"  which  is  broader  than  "national  defense  information." 
The  term  "national  security"  has  not  been  interpreted  by  the  courts  as  has  the 
term  "national  defense"  in  the  Gorin  case,  but  its  use  is  in  accord  with  more 
recent  Executive  Orders  and  statutes.  Inclusion  of  "restricted  data"  of  the 
Atomic  Energy  Act  in  subsection  1112(4)  (a)  (iv)  would  amalgamate  the  provi- 
sions of  42  U.S.C.  2274(a)  and  (b)  and  2275  with  current  18  U.S.C.  793  and 
794  and  would  absorb  them  into  sections  1112  and  1113. 

Espionage  on  behalf  of  domestic  insurgents,  which  is  probably  not  covered 
by  current  law,  would  be  made  an  offense  by  the  dubious  method  of  defining 
"foreign  power"  to  include  domestic  insurgents,  subsection  1112(4)  (c).  The 
Commission  does  not,  however,  follow  through  and  treat  the  existence  of  a 
rebellion  as  the  equivalent  of  international  war  for  purposes  of  subsections 
1112(1) (a)  and  (2). 

By  treating  the  section  793(a)-(c)  offenses  as  attempts,  punishable  as 
severly  as  the  completed  offenses  (section  1112(3),  the  Commission  would  end 
the  penalty  distinction  between  collecting  and  communicating  information 
which  dates  back  to  sections  1  and  2  of  the  1911  Act.  The  distinction  has 
made  little  or  no  sense  since  the  introduction  in  1917  of  a  high  degree  of  mens 
rea  into  the  section  793(a)  and  (b)  offenses. 

The  device  of  calling  18  U.S.C.  793(a)  conduct  an  "attempt"  would  avoid  the 
need  for  the  long  list  of  prohibited  facilities,  but  "restricted  area"  is  nowhere 
defined.  A  more  significant  fault  is  that  neither  entering  a  fort  to  secure  infor- 
mation, section  793(a),  nor  stealing  a  document  while  there,  section  793(b),  is 
"attempted  espionage;"  traditionally  it  is  espionage.  The  section  1112(1)  (b) 
offense,  like  18  U.S.C.  794(b),  would  make  it  clear  that  activity  antecedent  to 
communication,  if  done  with  like  intent,  is  equally  espionage,  but  as  section 
1112(1)  (a),  1112(1)  (b),  and  1112(3)  now  stand,  such  conduct  which  is  "espio- 
nage" in  wartime  would  be  only  "attempted  espionage"  in  peacetime,  and  vice 
versa. 

The  mens  rea  standard  of  18  U.S.C.  793(a)  and  (b)  and  794(a)  would  be 
considerably  modified  in  section  1112(1)  (a)  :  (1)  "reason  to  believe"  would  be 
dropped  as  an  alternative  to  "intent;"  (2)  "prejudicial  to  the  safety  or  inter- 
est of  the  United  States"  would  be  substituted  for  "injury  to  the  United 
States;"  (3)  advantage  to  a  foreign  nation"  would  be  dropped  as  an  alterna- 
tive to  "injury  to  the  United  States." 

The  substitution  of  "prejudice"  etc.,  for  "injury"  is  in  accord  with  the  more 
modern  statutory  usage,  e.g.,  18  U.S.C.  798,  and  is  somewhat  less  metaphorical, 
but  it  lacks  the  judicial  acceptance  accorded  the  language  of  18  U.S.C.  793. 
Tlie  Commission's  explanation  for  the  proposed  dropping  of  "reason  to  believe" 
• — that  it  is  merely  indicative  of  the  type  of  evidence  which  should  be  consid- 
ered as  bearing  on  intent,  and  that  no  case  has  been  found  in  which  intent 
was  not  accompanied  by  reason  to  believe — is  not  very  persuasive.  "Reason  to 
believe"  seems  to  be  somewhat  more  concrete. 

The  reason  for  the  proposed  dropping  of  "advantage  to  a  foreign  nation," 
other  than  its  characterization  as  "surplusage,"  is  not  explained.  In  view  of 
the  distinction  between  the  two  as  explained  in  the  Gorin  and  Heine  cases, 
and  the  greater  ease  with  which  "advantage"  can  be  proven,  the  elimination 
seems  vmwise. 

The  section  1112(1)  (a),  the  Commission  would  substitute  "reveals"  for  the 
straightforward  word  "communicates"  employed  by  sections  793  and  794.  The 
Working  Papers  go  to  great  lengths  to  explain  the  use  of  this  term,  the  gist 
being  a  desire  to  adopt  about  ninety  i>ercent  of  the  ruling  in  Heine  (that  mate- 
rial in  the  public  domain  is  not  protected  by  the  Espionage  Act),  while  reject- 
ing the  ten  percent  that  holds  that  a  spy  may  transmit  his  collation  and  anal- 
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ysis  of  legitimately  obtained  information  without  incurring  criminal  penalties. 
Working  Papers,  Vol.  I,  p.  452,  n.9. 

B.  Section  1113 

Section  1113  would  embrace  the  offenses  of  IS  U.S.C.  793(d)-(f),  conduct 
which  might  lead  to  a  compromise  of  security.  They  would  be  graded  at  the 
Commission's  Class  C  (7  year)  level,  below  the  current  ten-year  maximum,  and 
reduced  relative  to  the  offenses  defined  in  18  U.S.C.  793 (a) -(c)  with  which 
they  have  been  on  a  par  since  1911.  The  section  would  not  follow  through  on 
the  wartime-peacetime  or  class-of-information  grading  distinctions  made  in  sec- 
tion 1112. 

Section  1113(a)  would  cover  the  communication  aspects  of  subsections  (d) 
and  (e)  of  793;  subsection  (b)  would  cover  the  failure  to  safeguard  or  report 
loas  provisions  of  subsections  793(f)  (1)  and  (2)  ;  and  subsection  (c)  would 
cover  the  failure  to  deliver  up  material  on  demand  which  is  in  subsections 
793(d)  and  (e).  Section  1113(c)  would  require  a  demand,  whether  or  not  pos- 
session is  authorized. 

C.  Section  1114 

Section  1114  would  carry  over  almost  verbatim  18  U.S.C.  798.  The  Working 
Papers  had  contemplated  that  its  subject  matter  would  be  covered  in  sections 
1112  and  1113  through  the  inclusion  of  this  material  in  the  definition  of 
"national  security  information."  The  Commission's  comment  does  not  explain 
why  it  did  not  follow  the  suggestion.  It  is  suspected  that  the  reasoning  was 
the  same  as  partially  motivated  enactment  of  18  U.S.C.  798  in  the  first  place: 
that  the  hypersensitivity  of  classified  communications  material  calls  for  a  far 
lower  standard  of  culpability  than  is  required  by  sections  1112  or  1113. 

In  its  Comments,  the  Commission  states  that  it  would  drop  the  phrase 
"advantage  of  any  foreign  nation"  from  section  1114(1)  (c)  as  an  alternative 
to  "prejudicial  to  the  safety  or  interest  of  the  United  States"  as  "surplusage." 
The  oI)servation  is  accurate  with  respect  to  18  U.S.C.  798,  where  it  is  coupled 
with  "detriment  to  the  United  States,"  but  it  need  not  be  so  as  shown  by  cur- 
rent usage  in  IS  U.S.C.  793  and  794(a)  (see  discussion  of  sections  793  and  794, 
supra ) . 

D.  Sections  1115  and  1116 

In  section  1115  the  Commission  would  reenact  50  U.S.C.  7S3(b),  which 
covers  the  transmission  by  a  government  official  of  classified  information  to 
either  a  foreign  agent  or  a  member  of  a  Communist  organization.  The  Commis- 
sion would  also  cover  transmissions  by  former  government  officials.  The  Com- 
ment expresses  approval  of,  and  intention  to  retain,  the  construction  given  50 
U.S.C.  783  in  the  Scarhcck  case,  namely,  that  a  government  official  cannot 
challenge  the  validity  of  the  classification,  at  least  when  he  had  been  dealing 
with  the  limited  class  of  recipients  named  in  the  statute  who  have  absolutely 
no  right  to  the  material. 

Section  1116(a)  would  essentially  reenact  783(c)  of  Title  50.  Subsection  (b) 
would  punish  soliciting  one  to  commit  a  crime  defined  in  sections  1112,  1113, 
1114,  or  1115.  The  peculiarities  of  1115  might  require  a  specific  receiving  stat- 
ute such  as  section  1116,  but  this  points  up  the  absence  of  an  appropriate 
receiving  statute,  equivalent  to  18  U.S.C.  793(c),  covering  sections  1112,  1113, 
and  1114.  Section  1116(b)  would  not  perfonn  this  function,  for  although  illegal 
recipients  may  often  solicit  information  from  a  communicator,  that  may  not  be 
the  case. 

E.  Section  1117 

Section  1117  purports  to  reenact  two  provisions  of  the  Trading  with  the 
Enemy  Act,  50  U.S.C.  App.  3(c),  (d).  The  first  of  these  is  permanent  legisla- 
tion which  provides  that  immediately  upon  a  declaration  of  war  no  communi- 
cation may  be  sent  to  any  foreign  country  except  by  way  of  regular  mail.  This 
automatically  sets  the  stage  for  censorship  in  the  event  that  it  is  ordered.  The 
second  subsection  was  temporary  legislation  which  i)rovided  that  if,  in  the 
course  of  the  thon-curent  war  (i.e..  World  War  I),  the  President  deoided  to 
set  up  censorship,  it  would  ))e  an  offense  to  evade  it  in  any  one  of  several 
ways.  It  is  questionable  whether  the  first  pi-ovision  makes  sense  today.  The 
second  need  not  be  enacted  now.  If,  during  a  war  or  emergency.  Congress  sees 
fit  to  establish  a  censorship  system  or  to  allow  the  I'l-esident  to  do  so,  it  can 
provide  the  penalties  at  that  time. 
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IV.    S.    1    PROPOSALS  :    SECTIONS    2-5B7 — 2-5B9 

A.  ^2-5B7  (Espionage) 

This  section  combines  thie  true  espionage  provisions  of  current  law,  18  U.S.C. 
793 (a) -(c)  and  794(a)  and  (b).  It  contains  a  special  reference  to  attempts 
patterned  after  Final  Report  section  1112(3),  which  seems  unnecessary  since 
the  description  of  the  offense  in  S.l  differs  from  that  in  Final  Report  section 
1112(1)  (a).  Wartime  espionage  and  espionage  affecting  a  particularly  sensitive 
class  of  material  would  be  a  Class  A  felony,  while  any  other  espionage  would 
be  a  Class  B  felony.  This  section,  through  application  of  the  general  definition 
of  "agent,"  makes  it  a  serious  offense  to  impart  information  to  any  alien  even 
if  such  alien  in  fact  is  not  acting  on  behalf  of  a  foreign  power. 

B.  §2-5SS  {Misuse  of  National  Defense  Information) 

This  section  attempts  to  amalgamate  18  U.S.C.  793(d),  (e),  and  (f),  18 
U.S.C.  798,  and  50  U.S.C.  783(b)  in  one  section.  Since  no  reference  is  made  to 
"classified"  information,  the  rule  of  United  States  v.  Scarheck,  supra,  now 
applicable  in  prosecutions  under  IS  U.S.C.  798  and  50  U.S.C.  783,  would  no 
longer  apply.  The  section  appears  to  require,  with  respect  to  the  several  viola- 
tions enumerated,  proof  that  the  United  States  has  in  fact  been  harmed — in  a 
manner  harmful  to  the  safety.  *  *  *"  Most  of  the  offenses  brought  forward 
from  current  law  require  only  an  awareness  that  the  information  "could  be 
used"  to  the  injury  of  the  United  States ;  indeed,  even  the  true  espionage  sec- 
tions require  only  an  intent  or  reason  to  believe  that  the  United  States  will  be 
injured  or  a  foreign  nation  benefited,  and  not  proof  of  actual  injury.  See  Gorin 
V.  United  States,  supra.  Subsection  (3)  requires  a  demand  from  a  person  in 
unauthorized  possession,  contrary  to  18  U.S.C.  793(e),  and  does  not  explicitly 
mention  the  section  793(d)  obligation  of  persons  in  authorized  possession  faced 
with  a  lawful  tui'uover  demand.  Subsection  (6),  punishing  communication  of 
national  defense  information  to  foreign  agents  and  members  of  Communist 
organizations,  seems  redundant  in  the  light  of  subdivision  (1),  which  prohibits 
communication  to  any  unauthorized  person. 

C.  §2-5B9  {Violation  of  Wartime  Censorship) 

This  section,  designed  to  bring  forward  50  U.S.C.  App.  3(c)  and  (d),  is  pat- 
terned after  Final  Report  section  1117,  and,  as  noted  in  connection  therewith, 
appears  to  be  superfluous. 

v.    DEPARTMENT    OF    JUSTICE   PROPOSALS:    SECTIONS    1121-1126 

A.  Summary 

Following  the  Commission's  lead,  those  offenses,  now  in  18  U.S.C.  793(a)-(c), 
which  cover  true  espionage  activity,  have  been  combined  with  those  of  18 
U.S.C.  794  for  treatment  in  section  1121.  The  18  U.S.C.  793(d)-(f)  offenses 
involving  conduct  which  could  lead  to  compromise  of  military  secrets  have 
l)een  placed  in  sections  1122  and  1123 ;  actual  disclosure,  now  in  18  U.S.C. 
793(d)  and  (e),  becomes  section  1122,  while  suffering  a  loss  through  gross  neg- 
ligence or  failing  to  report  it,  now  in  18  U.S.C.  793(f)(1)  and  (f)(2),  and 
refusal  to  turn  over,  now  in  IS  U.S.C.  793(d)  and  (e),  have  been  placed  in  sec- 
tion 1123. 

The  penalties  for  violation  of  18  U.S.C.  793 (a) -(c)  have  been  increased,  but 
othenvise  there  has  been  a  general  amelioration  of  penalties  and  more  flexibil- 
ity in  grading  them  according  to  the  relative  seriousness  of  the  offense. 

oO  U.S.C.  783(b)  and  (c),  IS  U.S.C.  798,  and  42  U.S.C.  2277  have  been  cov- 
ered in  sections  1124  and  1125.  The  remaining  Atomic  Energy  Act  provisions, 
42  U.S.C.  2274  and  2275,  have  also  been  assimilated  into  sections  1121  through 
1125  through  the  definitions  found  in  section  1126. 

18  U.S.C.  795-797  and  799,  all  misdemeanors,  are  transferred  to  Titles  42 
and  50. 

50  U.S.C.  App.  3(c)  and  (d)  need  not  be  reenacted  for  the  reasons  stated  in 
the  comment  on  Final  Report  section  1117. 

B.  Section  1121  {Espionage) 

This  section  covers  three  types  of  espionage  activities:  (1)  entering  a 
restricted  area  for  the  purpose  of  spying  for  a  foreign  power;  (2)  collecting 
information  for  a  foreign  power;  and  (3)  communicating  information  to  a  for- 
eign power.  As  is  true  under  present  law,  the  subject  of  the  criminal  activity 
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must  be  "information  relating  to  the  national  defense."  This  phrase  is  used  to 
perpetuate  the  Supreme  Court's  definition  in  Gorin  v.  United  States,  supra,  312 
U.S.  at  28  ("a  generic  concept  of  broad  connotations,  referring  to  the  military 
and  naval  establishments  and  the  related  activities  of  national  preparedness") 
and  other  judicial  constructions  of  the  phrase,  and  to  retain  the  issue  of 
whether  or  not  material  relates  to  the  national  defense  as  a  jury  question 
which  is  decided  on  the  basis  of  examination  of  the  material  and  the  testi- 
mony of  witnesses  explaining  its  significance.  Most  important,  the  phrase  is 
carefully  used  to  insure  that  the  defenses  that  were  available  under  prior  case 
law  are  integrated  into  the  proposed  code,  such  defenses  providing  that  an 
individual  cannot  be  convicted  of  mishandling  information  relating  to  the 
national  defense  if  the  information  was  made  available  to  the  public ;  if  the 
government  did  not  attempt  to  restrict  its  dissemination ;  or  if  the  information 
was  available  to  anyone  from  lawfully  accessible  sources,  see  United  States  v. 
Heine,  151  F.  2d  813  (C.A.  2,  1945),  cert,  denied,  328  U.S.  833  (1946).  An  effort 
is  made  to  render  the  definition  somewhat  more  concrete  in  section  1126  by 
spelling  out  some  examples  of  the  type  of  information  intended  to  be  included. 

In  section  1121,  current  law's  "with  *  *  *  reason  to  believe"  has  been  recast 
as  "with  knowledge"  to  conform  more  closely  to  the  Code's  general  culpability 
standards.  It  has  been  retained  as  an  equal  alternative  to  "intent"  because  the 
Commission's  reasons  for  elminating  it  are  unpersuasive.  Retention  appears 
particularly  warranted  in  light  of  the  maxim  that  the  law  holds  one  to  intend 
the  natural  and  probable  consequences  of  his  acts. 

The  more  modern  and  less  metaphorical  "prejudice  to  the  safety  or  interest 
of  the  United  States"  ^  has  been  used  rather  than  "injury  to  the  United 
States."  The  alternative  of  "giving  advantage  to  a  foreign  power,"  recognized 
in  Gorin  v.  United  States,  supra,  has  been  retained.  The  desire  to  confer  an 
advantage  is  objectively  demonstrable,  and  it  should  not  be  necessary  to  have 
to  establish  the  defendant's  subjective  state  of  mind,  or  disprove  allegations 
that  he  thought  he  was  doing  the  best  thing  for  this  country.  See  Gorin  v. 
United  States,  111  F.  2d  712,  713  (C.A.  9,  1940). 

Violation  of  1121  is  a  class  A  felony  if  committed  in  time  of  war  or  during 
a  "national  defense  emergency"  declared  by  the  President  or  Cougress,^  or  if  it 
involves  a  limited  class  of  information,  disclosure  of  which  even  in  peacetime 
would  render  the  United  States  vulnerable  to  massive  attack  by  destroying  its 
means  of  detecting  and  repelling  such  attack  or  deterring  attack  through 
threat  of  retaliation.  Peacetime  espionage  which  does  not  involve  this  special 
class  of  information  has  been  reduced  from  its  current  capital  status  to  a 
Class  B  felony. 

The  distinction  in  grading  between  collectors  for  foreign  nations  and  commu- 
nicators to  foreign  nations  has  been  eliminated.  The  distinction,  which  origi- 
nated in  the  Act  of  1911,  lost  its  rational  basis  when  the  same  higher  degree 
of  mens  rca  was  introduced  into  both  offenses  by  the  1917  Act.  Moreover,  In 
practice,  the  higher  penalty  of  the  communicator  could  in  any  event  be 
invoked  against  the  collector  through  the  conspiracy  provision  in  18  U.S.C. 
794(c). 

C.  Section  1122  {Disclosing  National  Defense  Information) 

This  section  penalizes  knowing  communication  of  information  relating  to  the 
national  defense  to  a  person  not  authorized  to  receive  it.  The  person  to  whom 
the  information  is  communicated  may  also  be  subject  to  prosecution,  as  luider 
current  law,  as  an  accomplice  or  a  conspirator.  Reason  to  believe  that  commu- 
nication would  injure  the  United  States  or  assist  a  foreign  nation  is  not 
required,  just  as  it  is  not  generally  required  by  the  current  statute,  although  a 
somewhat  similar  mental  element  will  be  required  to  be  established  by  virtue 
of  the  fact  that  knowledge  will,  pursuant  to  section  302,  have  to  be  proved  as 
to  t)ie  character  of  the  information  and  as  to  the  recipient's  lack  of  authoriza- 
tion. 

Culpable  disclosure  of  national  defense  information,  now  a  10  year  offense 
under  section  793(d)  and  (e),  is  made  a  15  year  offense  under  section  1122  if 
committed  in  time  of  war  or  national  defense  emergency ;  otherwise  it  is  a  7 
year  offense.  Since  the  offense  is  less  "intentional"  than  a  violation  of  section 
1121,   it  was   not  believed   that   the   deterrent   effect  would   be   increased   by 

^  A  similar  formulntion  Is  currentl.v  used  In  l.S  U.S.C.  79S. 

"A  "nntional  defense  emergency, "  a  limited  type  of  national  emergency,  Is  defined  in 
section  111. 
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enbaiiciug  the  penalty  for  peacetime  disclosure  of  tlie  special  class  of  informa- 
tion referred  to  in  section  1121(b)  (1)  (,B). 

D.  Section  1123  {MisJiandling  Nutioiial  Defense  Information) 

This  section  is  directed  at  the  mishandling  of  information  relating  to  the 
national  defense  by  persons  in  authorized  possession  or  control  of  such  infor- 
mation, as  well  as  by  persons  whose  possession  or  control  is  unauthorized. 

Subsection  (a)  (1)  applies  whether  or  not  the  person's  possession  or  control 
is  authorized,  and  prohibits  recklessly  permitting  the  loss,  destruction,  theft,  or 
communication  to  unauthorized  persons  of  the  subject  information.  This  sec- 
tion brings  forward  18  U.S.<3.  793(f)(1),  extending  its  coverage  to  persons 
whose  possession  was  not  authorized. 

Subsection  (a)  (2),  which  applies  only  to  persons  in  authorized  possession  or 
control  of  national  defense  information,  proscribes  three  kinds  of  activity 
which  might  jeopardize  such  information:  (1)  i-etention  or  failure  to  surrender 
it  on  demand  to  a  federal  public  servant  authorized  to  receive  it,  deriving 
fi-om  18  U.S.C.  793(d)  ;  (2)  knowing  failure  to  report  promptly  its  loss, 
destruction,  theft,  or  communication  to  a  person  not  authorized  to  receive  it, 
bringing  forward  18  U.S.C.  793(f)(2)  ;  and  (3)  reckless  violation  of  a  duty 
imposed  for  the  safeguarding  of  the  information,  a  provision  without  a  direct 
counterpart  in  current  law. 

Subsection  (a)  (3)  applies  only  to  persons  whose  possession  or  control  is  not 
authorized ;  they  are  penalized  if  they  knowingly  fail  to  deliver  the  informa- 
tion to  a  federal  public  servant  entitled  to  receive  it,  whether  or  not  a  demand 
has  been  made.  This  reenacLs  part  of  18  U.S.C.  793(e). 

Except  for  failure  to  obey  security  regulations,  which  carries  a  three  year 
penalty,  these  offenses  are  punishable  by  imprisonment  for  several  years,  a 
reduction  from  the  current  penalty  level  of  ten  years. 

E.  Section  1124  (Disclosing  Classified  Information) 

This  section  makes  it  an  offense  for  a  person  who  is  or  has  been  in  author- 
ized possession  of  classified  information,  or  who  has  obtained  such  information 
as  a  result  of  his  status  as  a  federal  public  servant,  knowingly  to  communicate 
such  information  to  a  person  not  authorized  to  receive  it.  In  a  deviation  from 
the  current  statutes  from  which  it  is  derived  ^°  the  section  applies  only  to  per- 
sons who  communicate  the  information ;  it  is  explicitly  stated  in  subsection 
(b)  that  recipients  of  the  information  are  not  subject  to  prosecution  either  as 
accomplices  or  as  conspirators. 

"Classified  information"  is  defined  in  section  1126  in  substantially  the  same 
terms  as  those  employed  in  18  U.S.C.  798  and  50  U.S.C.  783.  As  under  the  com- 
parable provisions  of  current  law,  it  is  not  necessary  to  show  that  the  infor- 
mation relates  to  the  national  defense,  as  it  would  be  in  a  prosecution  under 
sectifHi  1121.  1122,  or  1123.  The  purpose,  of  coui-se,  is  to  assure  the  availability 
of  one  stature,  carrying  a  lesser  penalty,  which  obviates  any  necessity  of  dis- 
closing at  trial  the  very  information  which  is  sought  to  be  protected. 

Section  1124(d)  explieity  provides  that  improper  classification  is  not  a 
defense  to  prosecution,  codifying  the  rule  of  Scarieck  v.  United  StateJi, 
siipra.^^  The  rationale  is  to  prevent  any  circumvention  of  the  purpose  of  the 
statute  through  the  public  disclosure  of  the  subject  information  which  would 
inevitably  attend  litigation  of  the  propriety  of  tlie  classification.  Moreover, 
since  the  statute  applies  only  to  persons  in  positions  of  trust  who  are  aware  of 
their  special  responsibilities  toward  classified  information  and  who  neverthe- 
less disclose  such  information  to  persons  they  know  are  not  autliorized  to 
receive  it,  there  is  less  reason  than  there  might  otherwise  be  for  declining  to 
permit  them  to  justify  their  breach  on  the  ground  that  the  information  was 
improi)erly  classified.!^ 

'«18  U.S.C.  79S;  42  U.S.C.  2274,  2277;  50  U.S.C.  7S9(b).  The  consolidation  of  these 
sections  into  section  1124  results  in  a  more  restricted  coverage  than  some  of  the  cur- 
rent statutes  In  that  only  a  person  who  lawfully  possessed  the  Information  may  be  pros- 
ecuted ;  It  results  in  a  less  restricted  coverage  than  some  in  that  all  classified  Informa- 
tioH  is  included  and  in  that  communication  to  any  unauthorized  recipient  is  Included 
See  pp.  17-21.  supra. 

"  The  government  must  still  establish,  of  courRe,  that  the  Information  was  In  fact 
classified  and  was  classified  by  a  person  with  authority  to  do  so.  ■ 

>- Under  the  provinious  of  Executive  Order  Number  11652,  Issued  In  March  of  1972 
such  persons  for  the  first  time  are  afforded  a  specific  procedure  to  challenge  classiBca- 
tlons  they  believe  to  be  erroneous,  and  to  obtain  review  of  their  claims  by  an  inter- 
agency committee. 

22-466 — 73 3 
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To  ensure  that  the  statute  will  not  hinder  the  legitimate  workings  of  Con- 
gress, subsection  (c)  provides  a  defense  where  the  information  is  communi- 
cated only  to  a  regularly  constituted  committee  of  the  Senate  or  House  of  Rep- 
resentatives, or  to  a  joint  committee  thereof,  pursuant  to  lawful  demand.  This 
is  derived  from  18  U.S.C.  798(c).  The  subsection  makes  it  clear  that  section 
1124  is  not  a  bar  to  disclosure  under  the  specilied  circumstances ;  it  does  not 
permit  unauthorized  disclosure  of  national  defense  information,  any  more  than 
does  current  law.  Cf.  18  U.S.C.  793(d)  and  (c). 

F.  Section  1125  (UnlawftiUy  Obtaining  Classified  Information) 

This  section,  covering  receipt  of  classified  information,  is  a  partial  counter- 
part of  section  1124.  Section  1125  applies  only  to  agents  of  foreign  powers, 
however,  and  does  not  reach  other  persons  to  whom  classified  information  is 
communicated  in  violation  of  section  1124. 

As  is  true  under  section  1124,  improper  classification  of  the  information  is 
not  a  defense  under  section  1125. 

The  ten-year  penalty  under  present  law  has  been  reduced  to  seven  years  to 
parallel  section  1124's  treatment  of  persons  who  disclose  classified  information 
to  agents  of  foreign  powers. 

G.  Section  1126  (Definitions) 

This  section  contains  definitions  of  certain  terms  used  in  sections  1121 
though  1125,  Definitions  of  other  terms  used  in  these  sections  and  elsewhere  in 
the  Code  (e.g.,  "foreign  power")  may  be  found  in  section  111  (General  Defini- 
tions). The  terms  "authorized"  and  "classified  information"  are  drawn  from  18 
U.S.C.  798,  50  U.S.C.  783,  and  42  U.S.C.  2014.  On  the  assumption  that  current 
kinds  of  legislative  and  executive  procedures  for  insuring  confidentiality  will 
continue  to  be  employed,  reference  is  made  to  restrictions  imposed  by  "stat- 
ute," as  is  now  the  case  with  atomic  energy  secrets,  42  U.S.C.  2014,  and  by 
"executive  order,"  as  is  the  case  with  material  now  classified  under  E.  O. 
11652  or  its  predecessor,  E.  O.  10501,  both  of  which  delegate  classifying 
authority  and  fix  standards  for  its  exercise.  As  the  generalities  of  statutes  and 
executive  orders  frequently  require  implemeting  regulations  on  the  part  of  the 
responsible  agencies,  reference  to  such  rules  has  been  included. 

"Communicate"  has  been  selected  as  the  most  generic  term,  and  is  intended 
to  include  all  the  possible  synonyms  (e.g.,  give,  send,  transmit,  deliver,  dis- 
close, divulge,  reveal,  provide  access  to,  etc.)  and  all  the  general  forms  of  com- 
munication (e.g.,  verbal,  written,  pictorial,  graphic,  etc.)  by  whatever  means 
accomplished.  Communication  to  the  general  public  is  explicitly  made  applica- 
ble to  all  sections. 

The  terms  "communications  intelligence  information"  and  "cryptographic 
information"  relate  to  electronic  surveillance  of  foreign  powers,  breaking  their 
codes,  and  maintaining  the  confidentiality  of  our  own  codes.  They  are  taken 
from  18  U.S.C.  798,  and  permit  the  absorption  of  that  section  into  sections 
1121-25. 

"Information"  is  defined  as  including  "any  property  from  which  information 
may  be  obtained,"  permitting  the  elimination  of  the  "laundry-lists"  of  current 
law  ("sketch,  photograph,  photographic  negative,  blueprint,  plan,  map,  model" 
etc.)  which,  endless  and  redundant  as  they  are,  would  otherwise  have  to  be 
supplemented  to  reflect  today's  technology  ("tape,  punchcard,  disk-pack,  video- 
tape, program  ***"). 

The  term  "information  relating  to  the  national  defense"  is  drawn  from  18 
U.S.C.  793  and  794,  and  is  intended  to  bring  forward  the  complex  of  concepts 
enunciated  in  Gorin  v.  United  States,  312  U.S.  19  (1941),  and  United  States  v. 
Heine,  151  F.  2d  813  (C.A.  2,  1945)  cert,  denied,  328  U.S.  833  (1946),  i.e.  that 
"national  defense"  is  a  broad  generic  concept  signifying  the  military  establish- 
ment and  interrelated  aspects  of  civilian  support  facilities ;  that  the  "informa- 
tion relating"  thereto  must  be  directly  and  rationally  connected ;  that  the 
information  must  be  of  a  kind  warranting  secrecy  for  security  reasons,  which 
the  government  made  an  elfort  to  restrict,  or,  at  the  very  least,  did  not  itself 
publicize  or  suffer  to  be  freely  disseminated,  and  which  was  not  otherwise  "in 
the  public  domain"  and  lawfully  accessible  to  anyone  who  took  the  trouble  to 
gather  it.  Consideration  was  given  to  incorporating  expressly  the  Gorin  and 
Jleine  concepts  into  the  statutoiT  definition,  but,  in  light  of  the  difficulty  of 
reducing  those  concepts  to  statutory  terminology  while  still  leaving  room  for 
the  judicial  flexibility  necessary  to  accommodate  the  fair  application  of  the 
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law  to  unforeseen  situations,  it  was  ultimately  concluded  that  the  preferable 
course  was  to  use  the  phrase  occurring  in  the  current  statutes  and  to  make  it 
clear  that  the  existing  judicial  constructions  were  intended  to  be  carried  for- 
wai-d. 

The  recommendation  of  the  Brown  Commission  that,  despite  Gorin's  accept- 
ance of  the  propriety  of  using  the  term  without  statutory  amplification,  the 
statute  should  break  down  the  generic-term  "national  defense"  into  illustrative 
subclasses  drawn  from  prior  cases  and  statutory  material,  has  been  followed. 

Matter  properly  classified  under  E.  O.  11652  would  fall  within  the  definition 
of  "information  relating  to  the  national  defense"  in  all  cases,  with  the  possible 
exception  of  some  foreign  affairs  matters  requiring  secrecy,  even  though 
divulgence  would  not  threaten  the  physical  security  of  the  United  States. 

The  term  "restricted  area"  is  defined  as  an  area  containing  a  facility  to 
which  access  is  restricted  by  statute  or  executive  order  for  reasons  of  national 
defense.  This  replaces  the  long  list  of  facilities  enumerated  in  18  U.S.C. 
793(a),  whicli  is  so  all-inclusive  as  to  make  particularization  unnecessary.  The 
restriction  of  the  President's  power  to  designate  such  areas  to  time  of  war  and 
national  emergency  has  been  lifted  to  permit  replacement  of  items  from  the 
eliminated  list  through  selective  designation. 

Mr.  Maeoney.  I  wish  to  assure  the  subcommittee  that  the  Depart- 
ment of  Justice  fully  appreciates  the  problems  and  concerns  that 
impel  debate  on  portions  of  the  legislation  we  are  discussing  today. 

Concern  about  this  general  area  is  legitimate.  It  causes  us  all  con- 
cern. It  causes  us  concern  because  it  involves  the  necessity  of  strik- 
ing a  sensitive  yet  realistic  balance  between  two  matters  of  funda- 
mental importance  to  our  nation. 

On  the  one  hand  we  have  the  need  to  maintain  a  free  and  open 
society  with  as  much  information  as  is  possible  concerning  the  oper- 
ations of  its  government. 

On  the  other  hand,  we  have  the  need  of  that  society  to  protect  it- 
self from  foreign  attack  and  external  disasters  that  can  befall  it.  It 
is  a  problem  that  differs  from  the  usual  sort  of  criminal  statute 
which  involves  a  necessity  of  balancing  the  rights  of  the  individual 
against  the  needs  of  society. 

Here  we  have  involved  two  rights  of  society  itself,  to  some  extent 
intertwined,  to  some  extent  conflicting.  It  is  a  difficult  balance  to 
strike. 

We  have  made  a  studied  effort,  and  we  think  a  reasonable  and  re- 
sponsible one,  to  strike  this  balance  giving  recognition  both  to  desir- 
ability of  the  fullest  possible  disclosure  of  the  public  business  and  to 
the  recognized  need  to  protect  information  the  disclosure  of  which 
could  adversely  affect  the  national  defense. 

For  the  most  part  we  have  attempted  to  parallel  the  existing  law 
— section  1124  being  the  exception  in  this  area. 

Questions  have  been  raised,  however,  as  to  whether  these  sections 
do,  in  fact,  parallel  the  existing  provisions. 

To  examine  this  question,  however,  requires  first,  a  clear  under- 
standing of  the  exact  reach  of  the  current  law,  and  second,  a  recog- 
nition that  any  attempt  at  recodification — in  seeking  simplicity  and 
clarity — will  of  necessity  vary  in  language  from  the  existing  provi- 
sions of  law. 

At  this  time,  I  would  like,  if  I  may,  to  direct  my  remarks  to  a 
few  specific  provisions  of  chapter  11  which  appear  to  have  generated 
considerable  interest.  I  refer,  of  course,  to  sections  1121  through 
1126. 

Senator  Hruska.  Will  the  witness  yield  ? 
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Is  it  not  sections  1121  through  1126  of  S.  1400  ? 

Mr.  Maroney.  I  believe  that  is  right,  Mr.  Chairman. 

Senator  IIruska.  I  believe  it  is  because  we  go  by  sections;  the 
otlier  goes  by  sections  plus  subdivisions. 

The  statement  will  be  corrected  to  that  extent. 

Mr.  Maroxey.  And  particularly  section  1122  (Disclosing  National 
Defense  Information),  section  1123  (Mishandling  National  Defense 
Information)  and  section  1124  (Disclosing  Classified  Information). 

Prior  to  discussing  each  of  these  sections,  however,  I  wovdd  like  to 
take  a  few  moments  to  review  the  state  of  existing  law  in  the  area. 

ICspioiuige  and  related  offenses  are  presently  covered  by  a  number 
of  provisions  in  titles  18,  42  and  50  of  the  United  States  Code.  The 
relevant  provisions  for  purposes  of  this  discussion  are  title  18,  sec- 
tions 793  and  798;  title  42,  section  2277;  and  title  50,  section  783(b) ; 
18  U.S.C.,  section  793(d)  deals  with  various  materials  relating  to 
the  Jiational  defense  and  with  persons  in  lawful  possession  of  such 
materials.  It  prohibits  the  willful  communication,  delivery,  or  trans- 
mission of  sucli  materials  to  persons  not  entitled  to  receive  them  and 
the  Avillful  failure  to  deliver  such  materials  on  demand  to  govern- 
ment employees  entitled  to  recei\'e  them. 

In  enumerating  the  materials  sought  to  be  protected,  the  statute 
distinguishes  betv/een  such  tangible  things  as  documents,  writings, 
code  books,  signal  books  and  other  specilied  items  on  the  one  hand, 
and  "'information"  on  the  other. 

To  be  protected,  the  tangible  items  need  only  relate  to  the  national 
defense;  ''information'',  however,  is  afforded  protection  only  if  it  re- 
lates to  the  national  defense  and  the  possessor  has  reason  to  believe 
that  it  could  be  used  to  the  injury  of  the  United  States  or  to  the  ad- 
vantage of  any  foreign  nation. 

This  distinction,  clearly  set  forth  in  the  legislative  history  of  the 
statute— Senate  Kept.  427,  80th  Cong.,  1st  Session  (1949),  p.  7; 
House  Kept.  3112,  81st  Congress,  2d  Session  (1950),  p.  52.— was 
made,  we  believe,  since  the  sources  of  information  otherwise  specifi- 
cally enumerated  in  793(d)  and  (e),  are  tangible  objects  which  will 
in  all  likelihood,  contain  on  their  face  a  classification  or  which,  by 
their  very  nature,  will  indicate  to  the  individual  handling  them  that 
they  constitute  the  type  of  matter  protected  by  the  statute.  With  re- 
spect to  information  not  derived  from  tangible  sources  the  possessor 
may  or  may  not  be  put  on  notice  that  this  is  so;  18  U.S.C.,  section 
793(e)  is  identical  to  section  793(d)  except  that  it  applies  to  anyone 
in  unautliorized  possession  and  prohibits  tlie  retention  of  national 
defense  materials  and  i-equires  delivery  to  an  authorized  person  with- 
out a  demand  being  made. 

These  sections,  18  U.S.C.  793(d)  and  (e),  are  the  primary  basis 
for  proposed  section  1122  and  are  in  i)art  i-ecodiiied  by  the  proposed 
section. 

As  the  subcommittee  will  note,  section  1122  provides  that  a  person 
is  guilty  of  an  offense  if  he  knowingly  communicates  information  re- 
lating to  the  national  defense  to  a  person  not  authorized  to  receive 
it. 

The  phrase  "relating  to  the  national  defense"  has  been  intention- 
ally and  carefully  used  in  a  deliberate  attempt  to  preserve  the  judi- 
cial interpretations  of  existing  law,  including  defenses,  and  the  reci- 
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tation  in  section  1126  of  the  categories  of  information  included 
within  the  phrase  has  also  been  drafted  to  reflect  current  law. 

At  this  point  it  becomes  necessarj^  to  consider  what  is  meant  by 
the  statutory  phrase  "relating  to  the  national  defense/" 

The  Supreme  Court  has  approved  jury  instructions  defining  the 
term  as  a  "generic  concept  of  broad  connotation  referring  not  only 
to  military,  naval  and  air  establishments,  but  to  all  related  activities 
of  national  defense" — see  Gorin  v.  United  States,  312  U.S.  10,  28 
(19_11) — and  has  held  that  the  phrase  includes  all  matters  directly 
and  reasonably  related  to  the  national  security  in  the  context  of  pro- 
tection of  the  United  States  against  our  enemies,  holding  also  that 
tlie  relation  to  national  preparedness  must  be  reasonable  and  direct, 
not  strained  or  arbitrary.  Gorin  v.  United  States^  supra^  312  U.S.  at 
30-31. 

Also,  as  construed  by  the  courts,  the  phrase  is  not  limited  to  mat- 
ters, and  I  quote,  "vitally  important  or  actually  injurious.  The  docu- 
ment or  information  must  be,  however,  connected  with  or  related  to 
the  national  defense.''  Gorin  v.  United  States,  111  F.  2d  712,  717;  see 
also  New  York  Times  Co.  v.  United  States,  403  U.S.  713  at  740— 
Justice  White  concurring. 

I  would  particularly  note  that  the  question  wdiether  information 
relates  to  the  national  defense  is  a  jury  question  and  that  in  reach- 
ing its  decision  a  jury  must  examine  the  documents  or  information, 
consider  the  testimony  of  witnesses  as  to  the  significance  of  the  in- 
formation and  as  to  the  purpose  and  use  to  which  the  information 
contained  therein  could  be  put.  United  States  v.  Dvummond,  354  F. 
2d  132  (C.A.  2),  cert,  denied,  384  U.S.  1013. 

Finally,  most  important,  there  can  be  no  violation  of  statutes  pro- 
tecting "information  relating  to  the  national  defense"  if  the  infor- 
mation has  been  made  available  to  the  public  by  the  Government,  if 
the  Government  did  not  attempt  to  restrict  its  dissemination,  or  if 
tlie  information  was  available  to  the  public  generally  from  lawfully 
accessible  sources.  United  States  v.  Heine,  151  F.  2d  813 — C.A.  2, 
1945. 

As  already  noted,  the  proposed  statute  has  been  intentionally 
drafted  to  embrace  all  these  concepts  of  the  phrase  "information  re- 
lating to  the  national  defense." 

The  proposed  section  1122,  therefore,  is  not  a  departure  from  cur- 
i-ent  laAv.  The  only  manner  in  which  it  could  be  considered  a  depar- 
ture from  current  law  at  all  is  that  where  written  or  other  tangible 
material  is  not  involved,  and  where  the  residual  category  "informa- 
tion" is  the  subject  of  the  offense,  there  is  not  a  specific  inclusion  of 
tlie  present  language  that  the  possessor  of  the  information  has  rea- 
son to  believe  that  it  could  be  used  to  the  injury  of  the  United 
States  or  to  the  advantage  of  a  foreign  power. 

However,  analysis  demonstrates  that  this  distinction  is  one  of 
form  rather  than  substance;  the  essence  of  the  requirement  still  re- 
mains, and  it  Avas  intended  to  remain. 

As  noted.  18  U.S.C.  793(d)  and  (e)  reflect  the  specific  notice  ele- 
ment, not  in  a  case  of  an  individual  possessing  the  tangible  items 
specified,  but  only  in  a  case  involving  the  residual  category  '"infor- 
mation." 
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The  proposed  statute  requires  that  the  communication  of  any  in- 
formation— from  tangible  or  intangible  sources — ^be  a  knowing  com- 
munication. 

Under  the  terms  of  section  303(b)  of  the  proposed  code,  that 
culpability  standard  must  apply  to  the  conduct  of  the  individual, 
any  result,  and  any  surrounding  circumstances. 

Thus  1122  would  require  a  knowing  communication  of  informa- 
tion which  the  person  knew  to  be  "information  relating  to  the  na- 
tional defense"  to  a  person  or  persons  the  individual  knew  were  un- 
authorized recipients.  "Knowingly"  is  defined  by  section  302. 

Thus,  as  to  any  type  of  information — whether  tangible  or 
intangible  in  form,  the  proposed  section  requires  a  showing  of  the  in- 
dividual's knowledge  as  to  the  nature  of  such  information  before 
subjecting  the  individual  to  criminal  penalties  for  its  disclosure. 

Again,  the  nature  of  the  information  must  be  "information  relat- 
ing to  the  national  defense"  which  includes  all  the  concepts  dis- 
cussed earlier. 

The  proposed  section  1123  covers  intentionally  or  knowingly  fail- 
ing to  deliver  information  relating  to  the  national  defense  to 
Federal  public  officials  or  employee  authorized  to  receive  it — now 
covered  by  18  U.S.C.  793  (d)  and  (e) — recklessly  permitting  its  loss, 
destruction,  theft  or  communication  to  a  person  not  authorized  to  re- 
ceive it — now  covered  by  18  U.S.C.  793(f)  (1) — and  Iniowingly  fail- 
ing to  report  such  loss,  destruction,  theft  or  communication — now 
coveredby  18  U.S.C.  793(f)  (2). 

As  is  true  of  section  1122,  section  1123  is  intended  to  do  no  more 
than  carry  forward  existing  concepts  of  what  constitutes  informa- 
tion relating  to  the  national  defense  and  what  activities  are  prohib- 
ited with  respect  to  such  information. 

The  final  proposed  section  which  I  will  discuss  in  detail  is  section 
1124  which  seeks  to  protect  information  which  has  been  classified  in 
order  to  restrict  its  dissemination  for  reasons  of  national  security. 

In  this  section,  as  opposed  to  sections  1122  and  1123,  clear  changes 
in  current  law  are  proposed.  Some  would  expand  current  law;  some 
would  contract  it. 

I  would  like  briefly  to  examine  that  existing  law.  As  mentioned 
earlier,  the  statutes  most  relevant  are  18  U.S.C.  798,  50  U.S.C. 
783(b),  and  42  U.S.C.  2277.  18  U.S.C.  798  makes  it  a  crime  for  any- 
one to  communicate  a  specific  type  of  classified  information — classi- 
fied information  relating  to  communications  intelligence — to  anyone 
not  authorized  to  receive  it. 

While  the  classified  information  covered  would  appear  to  be  very 
limited,  it  should  be  noted  that  by  definition  the  phrase  "communi- 
cations intelligence"  includes  information  obtained  through  commu- 
nications intelligence  methods  which  constitutes  a  very  significant 
portion  of  the  intelligence  information  we  have  concerning  other 
countries. 

I  would  note  that  the  statute  applies  to  anyone,  and  is  not  limited 
to  those  who  have  received  the  classified  information  pursuant  to 
lawful  authority;  50  U.S.C.  783(b)  makes  it  a  crime  for  any  Gov- 
ernment employee  or  any  employee  of  any  corporation,  the  stock  of 
which  is  held  in  whole  or  in  niajor  part  by  the  United  States,  to 
communicate  any  classified  information  to '  an  agent  of  a  foreign 
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power  or  to  officers  or  members  of  certain  Communist  organizations, 
including  the  Communist  Party,  Communist  fronts,  and  Communist 
infiltrated  organizations. 

I  would  note  that  this  statute,  while  specifying  the  type  of  recipi- 
ent, is  applicable  to  any  classified  information  and  applies  to  any 
Government  employee  or  employee  of  certain  corporations  and  is  not 
limited  to  those  employees  who  have  received  the  classified  informa- 
tion pursuant  to  lawful  authority. 

Finally,  to  complete  this  brief  review  of  the  most  pertinent  pres- 
ent legislation,  there  is  section  2277  of  title  42.  This  statute  makes  it 
a  crime  for  anyone  who  is  or  has  been  a  Government  employee  or  a 
member  of  the  Atomic  Energy  Commission  or  of  the  Armed  Forces, 
or  who  is  or  has  been  connected  with  the  Atomic  Energy  Commis- 
sion under  a  contract  with  the  AEC,  to  communicate  any  restricted 
data  to  any  person  not  authorized  to  receive  it. 

This  statute  is  apparently  limited  to  those  who  are  most  likely  to 
receive  the  classified  information  pursuant  to  lawful  authority,  ap- 
plies to  a  special  type  of  classified  information,  and  prohibits  the 
communication  to  anyone  not  authorized  to  receive  the  information. 

The  concept  inherent  in  these  present  statutory  provisions  that  it 
is  not  a  defense  that  the  information  was  improperly  classified  has 
been  judically  sustained.  Scarheck  v.  United  States^  317  F.  2d 
546  (C.A.D.C),  cert,  denied,  374  U.S.  856,  involving  50  U.S.C. 
783(b). 

Thus,  in  prosecutions  brought  pursuant  to  these  statutes,  it  is  not 
necessary  to  establish  that  the  information  related  to  the  national 
defense  but  only  that  the  information  was  marked  or  designated 
pursuant  to  lawful  authority  as  affecting  the  security  of  the  United 
States— /S''car&ec^,  supra,  317  F.  2d  at  557-560. 

The  congressional  purpose  in  establishing  these  procedures  was,  of 
course,  to  permit  prosecution  for  the  compromise  of  national  secu- 
rity information  without  the  necessity  at  trial  of  disclosing  the  very 
information  the  statutes  seek  to  protect. 

Proposed  section  1124.  like  those  statutes  just  discussed,  deals  with 
the  disclosure  of  classified  information.  This  section  is  limited  in  its 
application  to  persons  who  have  or  have  had  authorized  possession 
of  classified  information  or  who  have  obtained  such  information  as  a 
result  of  being  a  Federal  public  servant. 

Such  persons  are  prohibited  from  communicating  the  classified  in- 
formation which  they  have  received  in  trust  to  persons  who  they 
know  are  not  authorized  to  receive  it. 

While  it  is  a  defense  to  prosecution  under  this  section  that  the  in- 
formation was  communicated  to  a  regularly  constituted  committee  of 
Congress  pursuant  to  lawful  demand,  it  is  not  a  defense  that  the  in- 
formation was  improperly  classified  as  to  substance,  either  at  the 
time  of  its  classification  or  at  the  time  of  the  offense. 

The  section  is  aimed  only  at  disclosure  by  persons  entrusted  with 
classified  information ;  it  specifically  precludes  prosecution,  either  as 
an  accomplice  or  coconspirator,  of  a  person  to  whom  the  information 
is  communicated. 

"Classified  information''  is  defined  in  section  1126  as  any  informa- 
tion which  has  been  marked  or  designated  pursuant  to  the  provisions 
of  a  statute  or  Executive  order,  or  a  regulation  or  rule  thereunder, 
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as  information  requiring  a  s},>ecific  degree  of  protection  against  vm- 
authorized  disclosure  for  reasons  of  national  security. 

As  I  mentioned  earlier,  unlike  the  proposed  provisions  relating  to 
national  defense  information,  this  section  does  propose  certain 
clianges  in  curi'ont  law. 

As  just  discussed,  present  law  prohibits  either  (1)  the  communica- 
tion by  anyone  of  specific  types  of  classified  information  to  anyone 
not  authoivized  to  i-eceiA^e  it :  or.  (2)  the  communication  of  any  classi- 
fied information  by  specific  categories  of  persons — GoveiJiment  or 
certain  coi-porate  employees — to  specific  categories  of  persons — a- 
gents  of  a  foreign  power  of  members  of  specified  Communist  organi- 
zations. 

The  proposed  statute  departs  from  current  law  in  combining  the 
concept  of  50  U.S.C.  78S(b)  of  the  protection  of  all  classified  infor- 
mation with  the  prohibition  of  18  U.S.C.  798  and  42  U.S.C.  2277  of 
communication  to  any  unauthorized  person  or  persons. 

While  this  approach  thus  broadens  present  law  to  some  extent,  the 
proposed  section  also  de])arts  from  cui-rent  law  by  narrowing  it. 

Unlike  18  U.S.C.  798  which  applies  to  any  person,  and  unlike  50 
U.S.C.  783(b)  wdiich  applies  to  any  Government  employee  or  any 
employee  of  certain  corporations,  proposed  section  1124  applies  to  a 
limited  class — those  individuals  who  have  or  have  obtained  classified 
information  pursuant  to  authority  or  as  a  result  of  being  a  Federal 
public  servant. 

In  short,  1124  applies  only  to  those  who  obtain  classified  informa- 
tion in  a  position  of  trust — not  to  any  person  or  to  any  Government 
employee. 

A  much  more  significant  departure  from  current  law,  moreover,  is 
the  treatment  of  recipients  of  improperly  divulged  classified  infoi^ 
mation  under  proposed  section  1124. 

As  I  have  mentioned,  no  recipients  are  subject  to  prosecution  under 
this  section.  Under  the  law  presently  in  effect,  unauthorized  recipients 
of  classified  information  could  be  prosecuted  either  as  accomplices 
or  as  consi:)irators  consistent,  of  course,  with  the  terms  of  the  statutes 
discussed. 

Perhaps  at  this  point  it  niigh.t  be  useful  to  say  a  few  words  about 
the  legal  basis  upon  wliich  classification  authority  and  respoiisibility 
have  been  vested  in  the  executive  branch  and  what  the  Executive  has 
done  in  the  exercise  of  that  authority  and  the  discharge  of  that  re- 
sponsibility. 

Numerous  statutes,  including  some  of  those  discussed  today  and 
including  the  Freedom  of  Information  Act.  and  numerous  court  de- 
cisions have  recognized  the  President's  authority  and  responsibility' 
to  in-otect  information  vital  to  the  national  security. 

The  President,  in  turn,  in  the  discharge  of  this  responsibility,  has 
issued  Executive  orders. 

The  most  recent  such  Executive  order  is  No.  11652,  issued  in 
March  of  1972  to  replace  No.  10501,  issued  m  November  of  1953. 

This  new  Executive  order  siguiiicantly  tightens  procedures  for 
classificatioii  of  national  defense  infoj-matioiu  both  by  limiting  the 
number  of  individuals  with  authority  to  classify  and  by  imposing 
strictei-  staiida,rds  for  the  classification  of  infonnation.  Equally  im- 
portant, the  Executive  order  for  the  first  time  establishes  the  princi- 
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pic  of  individual  accountability  for  classification,  provides  specific 
review  procedures  to  insure  that  the  standards  imposed  are  not  vio- 
lated, and  establishes  an  Interagency  Classification  Eeview  Commit- 
tee to  monitor  the  implementation  of  the  order. 

This  committee  is  expressly  directed  to  receive  and  take  action  on 
suggestions  and  complaints  from  persons  within  or  without  the  gov- 
erninent  concerning  the  administration  of  the  order,  including  com- 
plaints about  unnecessary  classification  or  overclassification  of  infor- 
mation so  that  individuals  who  feel  that  information  is  improperly 
classified  for  improper  purposes  are  given  ample  opportunities  under 
the  Executive  order  for  thorough  review  of  such  matters. 

In  short,  the  Executive  order  represents  a  vigorous  attempt  to  in- 
sure that  the  only  information  classified  is  information  which  meets 
stringent  standards  of  potential  for  damage  to  national  security  if 
disclosed  to  unauthorized  persojis. 

Tliat  this  attempt  has  already  met  with  success  is  attested  by  last 
week's  interim  report  by  the  committee  to  the  President. 

Among  other  accomplishments  already  reported  by  the  committee 
was  a  63  percent  reduction  in  the  number  of  all  authorized  top  se- 
cret, secret  and  confidential  classifiers  (exclusive  of  CIA)  from  al- 
most 49.000  to  fewer  than  18,000.  This  achievement  and  others  de- 
tailed in  the  report  and  the  continuing  efforts  along  these  lines 
should  go  a  long  way  to  insure  the  success  of  the  reform  of  classifi- 
cation procedures  initiated  by  Executive  Order  11652. 

The  statutes  and  cases  to  'which  I  referred  as  recognizing  the  Ex- 
eeutive  pov,er  and  duty  to  protect  classified  information  flow  from  a 
recognition  that  there"  must  be  restrictions  on  the  dissemination  of 
certain  information  to  protect  the  national  security,  or,  as  put  more 
succinctly  by  Justice  Stewart,  "in  the  area  of  basic  self-defense  the 
frequent  Heed  for  absolute  secrecy  is,  of  course,  self-evident."  New 
York  Times  Co.  v.  United  States,  408  U.S.  713,  728. 

If  information  vital  to  our  national  security  is  to  be  protected,  the 
need  for  the  provisions  of  section  1124  is  readily  demonstrated. 

Simply  consider  the  situation  that  would  exist  in  the  absence  of 
such  a  provision.  Absent  a  prohibition  of  disclosure  of  classified  in- 
formation to  persons  not  authorized  to  receive  it,  an  individual 
who  violated  his  trust  by  wrongfully  disclosing  such  information 
could  be  prosecuted  only  under  laws  relating  to  disclosure  of  infor- 
mation relating  to  the  national  defense. 

In  such  a  prosecutio}i,  we  woidd  be  required  to  prove  to  a  jury  be- 
yond a  reasonable  doubt  that  the  information  in  fact  related  to  the 
national  defense.  And  I  Avould  hasten  to  note  that  the  point  here  is 
not  the  difficulty  of  sustaining  this  burden  of  proof ;  the  point  is  the 
consequence  of  doing  so.  In  attempting  to  prove  this  element  of  the 
crime  we  would  have  to  re^'eal  the  very  information  which  the  law 
seeks  to  protect.  And  as  we  have  pointed  out  above,  it  was  this  result 
which  Con2:ress  sought  to  avoid  in  the  present  18  U.S.C.  798  and  50 
U.S.C.  783(b). 

We  believe  it  is  unreasonable  to  be  able  to  protect  national  secu- 
rity only  at  the  expense  of  endangering  it  in  this  manner.  This  is  a 
concern  generated  by  very  real  problems.  In  recent  years  the  De- 
partment of  Justice  has  had  to  forego  a  significant  number  of  prose- 
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cutions  for  misuse  of  information  vital  to  the  national  security  be- 
cause the  information  could  not  be  made  public  for  security  reasons. 

Proposed  section  1125,  as  does  present  50  U.S.C.  783(c),  makes 
criminal  the  obtaining  of  classified  information  by  an  agent  of  a 
foreign  power.  If  an  individual  who  received  the  classified  informa- 
tion under  conditions  of  trust  were  apprehended  in  the  act  of  pass- 
ing such  information  to  such  a  person,  it  would  be  unthinkable  that 
we  could  prosecute  the  agent  for  doing  his  job,  but  not  prosecute  the 
transmitter  for  violating  his  trust  without  disclosing  vital  national 
security  secrets  in  order  to  do  so. 

By  the  same  token,  the  individual  should  be  similarly  subject  to 
prosecution  when  he  discloses  classified  information  to  any  unau- 
thorized person  in  violation  of  his  trust. 

Again,  individuals  who  feel  that  information  is  improperly  classi- 
fied or  classified  for  improper  purposes  are  not  without  a  remedy. 
They  are  given  ample  opportunities  under  the  Executive  order  for 
thorough  review  of  such  matters. 

These  considerations  are  underscored  by  the  consideration  that  it 
is,  of  course,  the  most  sensitive  information  that  generally  cannot  be 
disclosed  for  prosecution  purposes  under  the  more  serious  espionage 
statutes.  So  we  can  well  have  the  ironic  result  of  being  able  to  pro- 
tect less  serious  information  under  the  more  severe  statutes,  while 
not  being  able  effectively  to  protect  extremely  important  information 
from  betrayal  of  trust. 

Mr.  Chairman,  I  hope  my  remarks  today  have  been  helpful  to  the 
subcommittee  in  facing  the  issues  raised  by  the  national  defense  m- 
formation  and  classified  information  provisions  proposed  in  S.  1400. 
These  provisions  have  been  carefully  drafted  in  a  studied  and  ear- 
nest attempt  to  permit  maximum  disclosure  consistent  with  safe- 
guarding the  national  defense.  We  believe  we  have  succeeded  in  this 
attempt,  and  we  urge  favorable  consideration  of  our  proposals  by 
this  subcommittee. 

Thank  you,  Mr.  Chairman. 

Senator  Hruska.  Thank  you,  Mr.  Maroney. 

You  have  made  reference  to  a  report  of  the  Interagency  Classifi- 
cation Review  Committee. 

Will  staff  please  take  note  of  that  and  if  that  report  is  not  already 
in  the  files  of  the  subcommittee,  procure  it  so  that  we  may  make  an 
abstract  or  make  such  reference  to  it  as  necessary  in  the  transcript. 

Mr.  Maroney.  We  have  a  copy  of  it,  Mr.  Chairman,  and  we  will 
submit  it  to  the  staff. 

Senator  Hruska.  Very  well. 

Mr.  Maroney,  among  the  comments  which  have  been  made  con- 
cerning your  proposed  national  security  statutes,  is  that  they  would 
punish  Governnient  officials  who  disclose  almost  any  kind  of  defense 
or  foreign  policy  information,  whether  or  not  its  disclosure  would 
endanger  national  security. 

Would  you  care  to  comment  on  the  validity  of  that  observation? 

Mr.  Maroney.  Well,  I  think  it  is  an  invalid  criticism.  Under  tlie 
terms  of  the  Executive  Order  11652,  information  can  only  be  classi- 
fied if  the  disclosure  would  injure  the  national  security,  so  that  any 
information  classified  pursuant  to  that  Executive  order  is  put  to  the 
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test  as  to  whether  or  not  its  disclosure  would  endanger  natural  secu- 
rity. 

Now,  part  of  the  criticism  is  that  a  mistake  may  be  made,  mis- 
judgment  may  be  made,  as  to  whether  or  not  the  disclosure  of  par- 
ticular information  would  in  fact  injure  the  national  security.  The 
Executive  order  builds  in  a  remedy  for  that  possibility,  and  that 
provides  for,  as  you  just  indicated,  the  Interagency  Classification 
Review  Committee,  which  is  a  committee  established  at  the  White 
House  level,  which  is  given  the  primary  responsibility  on  a  govern- 
ment-wide basis  to  insure  that  all  the  departments  of  Government 
who  have  responsibilities  under  this  Executive  order  are  carrying 
out  tlie  purposes  of  the  order  and  following  the  mandate  of  the 
order. 

Each  department  of  the  Federal  Government  which  has  classifica- 
tion responsibilities  under  the  Executive  order  is  required  to  estab- 
lish its  own  department  review  committee,  and  that  department  re- 
view committee  is  charged  with  the  overall  implementation  of  the 
Executive  order  in  that  particular  department.  It  is  charged  with 
receiving  and  passing  upon  any  complaints  either  from  employees  or 
from  the  general  public  as  to  the  overclassification  of  a  particular 
document  and  to  review  any  document  concerning  which  such  com- 
plaint is  made  for  purpose  of  making  an  independent  judgment  as 
to  whether  or  not  the  classification  is  proper. 

We  think  that  those  provisions  of  the  Executive  order  build  in  a 
remedy  against  abuse  or  mistake  in  the  classification  process. 

Senator  Hruska,  But  it  is  not  any  kind  of  defense  or  foreign  pol- 
icy information  for  which  Government  officials  can  be  prosecuted  is 
it? 

It  is  to  be  information  of  a  certain  kind,  information  the  disclo- 
sure of  which  would  in  fact  be  injurious  to  the  national  security  or 
endanger  us  either  here  or  abroad. 

And  the  determination  of  that  fact,  aside  from  classified  informa- 
tion, is  made  by  the  jury;  isn't  it? 

Mr.  Maroxey.  Well,  it  is  made  by  the  jury  in  the  provisions  that 
relate  or  speak  in  terms  of  information  relating  to  the  national  de- 
fense. 

Senator  Hetjska,  That  is  right. 

Mr.  Maroney.  And  in  those  situations  where  we  would  be  pro- 
ceeding under  proposed  section  1121,  1122  or  1123,  it  would  be  in- 
cumbent upon  the  Government,  as  presently  under  18  U,S.C., 
sections  793  and  794,  to  prove  that  the  information  compromised  did 
in  fact  relate  to  the  national  defense  within  the  meaning  of  the 
Gorin  decision  (312  U.S.  19),  which  we  referred  to  in  the  statement, 
and  the  jury  would  have  to  be  satisfied  beyond  a  reasonable  doubt 
that  the  information  did  so  relate  and  that  the  compromise  could  re- 
sult in  injury  to  the  United  States  or  to  the  advantage  of  a  foreign 
power. 

Senator  Hruska.  Now  as  to  section  1124,  we  have  a  different  situ- 
ation; haven't  we? 

Mr.  Maroney.  Yes,  Sir. 

Senator  Hruska.  It  is  recognized  without  any  dispute  that  there 
are  certain  kinds  of  Government  information  and  records  that  must 
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be  held  confidential  at  least  for  a  certain  period  of  time  and  until 
their  purposes  have  been  served. 

Someone  must  classify  them.  Someone  must  say:  secret  or  top 
secret,  or  confidential. 

Now,  then,  when  information  so  branded  comes  to  an  employee  or 
an  official  of  a  department,  any  department,  whatever  it  is.  and  he 
undertakes  to  give  that  to  somebody  who  is  unauthorized,  is  it  not 
true  that  he  betrays  his  trust  ? 
Mr.  Maroxey.  We  think  so. 

Senator  Hrtjska.  The  conditions  of  his  employment  are  that  when- 
ever material  is  so  marked  he  cannot  cliallenge  its  propriety  to  the 
extent  of  disclosing  it  to  an  unauthorized  person? 
Mr.  Maroney.  That  is  correct,  Mr.  Chairman. 

Senator  Hrtjska.  But  he  may  disclose  it  to  a  Congressional  com- 
mittee under  S.  1400,  and  under  the  terms  of  that  classification  act 
which  was  submitted  in  JNIarch  last  year  and  which  went  into  effect,  I 
l)olieve.  on  June  1.  under  that  classification  act  he  can  go  to  the  Inter- 
agency Classification  Review  Committee  and  say,  '"(Tentlemen,  this  is 
improperly  done." 

Mr.  Maroney.  That  is  correct,  Mr.  Chairman. 

Senator  Hruska.  And  that  would  serve  the  purposes  of  the  well 
being  of  this  nation. 

Mr.  ]Maroxey.  We  think  it  would. 

Senator  Hruska.  But  certainly  if  he  can  go  to  the  extent  of  either 
printing  his  newspaper  or  disclosing  that  information  either  to  a 
newspaper,  magazine  or  radio,  or  TV  commentator,  and  say,  in  de- 
fense, when  he  is  charged,  that  well,  that  is  an  improper  classifica- 
tion; that  type  of  conduct  and  that  type  of  rule  would  mean  there 
would  be  no  classification  of  enforceable  nature  whatsoever.  Isn't 
that  the  consequence  of  it? 

]Mr.  Maroney.  Well,  the  consequence  is  that  in  some  instances 
where  that  would  occur  because  of  the  nature  of  the  information  and 
even  the  continued  sensitivity  of  the  information,  it  could  not  be  de- 
classified for  purposes  of  trial,  so  we  would  not  have  available  at  the 
trial  the  proof  necessary  to  establish  that  it  did  in  fact  relate  to  the 
national  defense. 

Senator  Hruska.  And  rather  than  to  disclose  the  information  that 
would  be  so  vital  and  so  necessary,  there  is  a  necessary  refraining 
from  prosecution ;  isn't  that  the  consequence  ? 

INIr.  Maroney.  That  is  tlie  case. 

Senator  Hruska.  Now  the  pei-son  under  section  1124,  who  receives 
that  iirformation  under  tlie  hypothetical  case  we  just  gave,  is  he 
liable  to  punishment  ? 

Mr.  Maroney.  He  is  not.  He  is  specifically  exempt. 

Senator  Hruska.  He  is  specifically  exempt.'^ 

Now,  then,  the  denial  of  a  defense  of  improper  classification  to 
the  employee  or  the  official  who  discloses  information  which  has  been 
classified  as  secret  or  top  secret,  was  the  subject  of  a  lawsuit,  was  it 
not.  entitled  Scarhech  aijainst 

INfr.  ]Maroney.  Scm^hech  v.  United  .^frffr.^,  317  F.  2d  546  (C.A.D.C, 
1902),  certiorari  denied,  374  U.S.  856  (1903). 

Senator  Hruska.  Would  you  briefly  tell  us  what  the  holding  in 
that  case  was? 
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Mr.  ]Maroxet.  Scarbeck  was  an  emplo3^ee  of  the  State  Department 
at  the  time,  and  the  charge  and  proof  at  trial  was  that  he  had 
furnished  classified  information  to  an  agent  of  a  foreign  government. 
He  was  charged  and  tried  under  the  provisions  of  50  U.S.C.  783, 
which  is  a  somewhat  similar  provision  to  1124  and  which  we  have 
drawn  upon  in  part  in  drafting  112-1. 

The  court  in  the  jScarheck  case  held  that  the  defendant,  under  that 
provision  of  law,  could  not  defend  on  the  contention  that  the  in- 
formation was  in  fact  improperly  classified  as  to  substance;  that  the 
fact  that  it  was  classified,  that  he  was  a  Government  official  en- 
trusted with  the  information  and  that  it  was  the  intent  of  Congress 
to  protect  the  information  which  had  been  classified  pursuant  to 
law  was  sufficient  to  establish  his  guilt  under  that  statute. 

Senator  Hruska.  And  underlying  that  decision  is  the  proposition 
that  any  other  holding  and  the  allowance  of  the  defense  of  improper 
classification  would  mean  a  complete  destruction  of  the  sj'Stem  of 
classification  of  Government  documents;  is  that  not  so? 

]Mr.  Maronet.  That  is  right. 

It  would  permit  any  official  who  chose  to  do  so  to  impose  his  own 
judgment  over  a  person  who  may  have  classified  the  information,  who 
may  have  been  in  a  much  better  position  to  know  of  factors  which 
warranted  the  classification,  and  prevent  a  situation  where  when  such 
a  disclosure  is  made,  the  Govei-nment  is  put  in  the  dilemma  of  having 
to  come  forward  and  disclose  the  information  which  is  sought  to  be 
protected  in  order  to  successfully  prosecute  the  individual  who  had 
done  that. 

Senator  Hruska.  And  that  part  of  section  1124  which  expressly 
says  that  improper  classification  is  not  a  defense  is  a  reflection  of 
what  the  law  of  the  land  is  today  by  reason  of  the  present  statute  to- 
gether with  judicial  interpretation;  am  I  correct  in  making  such  a 
statement  ? 

Mv.  Maronet.  That  is  our  view,  yes. 

Senator  Hruska.  So  that  it  is  not  necessarily  a  national  secrecy  act 
of  1973,  because  that  particular  law  which  is  law  today  was  enacted 
back  in  1948  or  1949  ? 

Mr.  Maroxet.  1950, 1  think  it  was. 

Senator  Hruska.  I  believe  you  testified  that  generally  speaking,  the 
thrust  and  the  spirit  of  the  provisions  that  are  contained  in  sections 
1121  to  1126  seek  to  carry  forward  the  law  of  the  land  as  it  is  today 
with  necessary  changes  in  language  by  way  of  incorporatmg  into 
these  proposals  the  results  of  judicial  interpretation,  for  example,  and 
Other  elements  of  that  kind  ? 

Mr.  Maroney.  That  is  exactly  right,  sir. 

Senator  Hruska.  Xow,  you  mentioned  Executive  Order  11652.  That 
is  the  order  that  replaced  the  order  of  1953,  I  believe.  Isn't  it  true 
that,  in  addition  to  tightening  up  the  classification  procedures  se- 
verely, that  order  for  the  first  time  also  imposes  administrative  pen- 
alties on  classifiers  who  violate  its  provisions? 

Mr.  Maroney.  It  does  provide  for  administrative  penalties  to  be 
recommended  by  the  Department  Eeview  Committee  of  the  depart- 
ment concerned  where  such  abuse  may  occur  and  for  the  overall  su- 
pervision  of  that  by  the  intei-agency  committee. 


5468 

Senator  Hruska.  So  that  those  charged  with  classifymg  the  docu- 
ments would  be  presumably  conversant  with  the  Freedom  of  Infor- 
mation Act,  for  example.  They  would  be  charged  with  the  provisions, 
guidelmes,  and  standards  contained  in  that  Executive  Order  No. 
11652,  and  if  they  make  an  error  and  improperly  classify  with  all 
those  things  in  mind,  they  are  now  for  the  first  time  subject  to  admin- 
istrative penalty? 
Mr.  INIaroney.  That's  right. 

I  think  there  is  one  other  important  item  that  is  required  by  the 
new  Executive  order,  and  that  is  personal  accountability  as  to  the 
person  who  classifies  a  document.  It  must  appear  on  the  face  of  each 
classified  document  what  specific  officer  of  the  Government  gave  that 
classification  to  the  document,  so  that  he  is  accoimtable  directly  to  the 
supervision  of  the  department  review  committee  and  the  interagency 
review  committee. 

Senator  IIrusb:a.  Now,  several  commentators  and  critics  of  the  stat- 
ute have  indicated  particular  concern  about  the  possible  treatment  of 
newsmen  under  the  proposed  provisions. 

For  example,  it  has  been  claimed  that  these  proposals  would  pun- 
ish newsmen  who  receive  any  kind  of  defense  or  foreign  policy  in- 
formation unless  they  promptly  report  the  disclosure  and  return  the 
material  to  the  Government,  whether  or  not  its  disclosure  would  en- 
danger national  security. 

You  have  answered  that  question  in  part  as  to  the  "any  kind  of 
information." 

But  in  view  of  the  understandable  concern  over  newsmen's  rights 

and  they  go  beyond  newsmen's  rights  because  they  are  the  rights 

of  the  public  as  well — ^woukl  you  explain  how  your  proposals  differ 
from  existing  laws  in  this  respect  if  they  differ  at  all  ? 

Mr.  Maroney.  Well,  of  course,  under  section  1124,  such  persons 
would  be  specifically  exempt  from  possible  prosecution  for  a  viola- 
tion of  that  section. 

As  for  the  remaining  parts  of  sections  1121  to  1126,  we  believe  it 
leaves  newsmen  in  the  status  quo  that  exists  today,  in  the  exact  same 
position  that  they  are  in  today. 

Senator  Hruska.  And  of  course  in  the  Times  case  {Neio  York 
Times  Co.  v.  United  States,  403  U.S.  713  (1972)],  I  believe  there 
was  comment  on  the  idea  that  there  are  situations  where  even  the 
first  amendment  in  this  whole  area  has  to  bend  a  little  bit  and  some- 
times even  be  sacrificed  when  a  nation  is  engaged  in  that  effort  to 
survive,  which  is  its  first  responsibility. 

Certainly  there  are  kinds  of  information  that,  if  revealed,  would 
threaten  the  survival  of  a  nation  or  badly  impair  its  position  or  en- 
danger its  continued  progress.  Witness  the  weapons  systems  for  ex- 
ample, the  Trident.  There  has  to  bo  an  evaluation  of  certain  consti- 
tutional rights,  and  one  must  bend  to  the  other. 
Mr.  Maroney.  That  is  right,  sir. 

Senator  Hruska.  And  sometimes  it  is  thought  that  the  right  and 
the  responsibility  of  a  nation  to  survive  and  make  every  effort  to  do 
so  transcends  many  other  ephemeral  or  fancied  rights  of  many  citi- 
zens and  institutions  of  this  Republic. 

Mr.  JSIaroney.  I  think  that  is  right.  Senator,  and  I  think  that  a 
nuinbei-  of  the  opinions  of  the  Supreme  Court  in  the  Neio  York 
Times  case  clearly  recognized  that  requirement. 
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Information  of  that  kind,  the  disclosure  of  which  could  endanger 
national  security,  is  presently  protected  by  section  793  and  794,  and 
it  would  be  protected  by  1121  to  22  under  the  new  proposal.  We  feel 
there  is  no  difference,  in  that  kind  of  situation,  in  the  redraft  of  the 
new  Code  as  compared  with  existing  law. 

Senator  Hruska.  Of  course,  that  is  not  where  the  trouble  is ;  is  it  ? 

The  trouble  is  not  where  the  type  of  information  would  patently 
endanger  national  security,  nor  is  the  trouble  in  the  cases  where  a 
classification  is  put  on  a  bit  of  information  that  is  trivial  and  is  an 
indiscriminate  label  of  the  information  as  being  top  secret  or  what- 
ever. The  trouble  is  between  tliose  two  extremes,  isn't  it? 

Mr.  Maroney.  Well,  of  course,  there  is  a  grey  area,  as  in  every- 
thing else,  where  it  is  more  problematical.  But  in  any  situation  in- 
volving a  disclosure  of  information  relating  to  the  national  defense 
under  present  law,  and  under  the  proposed  revision,  the  Government 
would  be  required  in  a  prosecution  of  anybody  to  satisfy  a  jury  be- 
yond a  reasonable  doubt  that  it  did  in  fact  meet  the  test  of  the 
Gorln  decision. 

Senator  Hruska.  Now,  the  next  witness  who  will  testify  before  us 
this  morning,  Mr.  Landau,  recently  wrote  an  article  in  which  he 
stated  that  your  proposed  consolidated  theft  statute.  Section  1731  of 
S.  1400,  would  be  used  for  prosecuting  a  reporter  for  publishing  the 
contents  of  a  classified  document  regardless  of  whether  they  had  any 
connection  with  national  security. 

I  realize  the  theft  provisions  are  beyond  the  scope  of  our  inquiry, 
but  I  wonder  whether  you  would  be  willing  to  reflect  on  ]\Ir.  Lan- 
dau's testimony  at  this  time. 

It  is  by  way  of  anticipated  testimony  on  his  part  and  by  way  of 
the  article  he  wrote  that  will  be  in  evidence.  He  will  be  able  to  make 
a  response  to  your  comment. 

Would  you  like  to  comment  and  respond  to  his  criticism  ? 

Mr.  Maroney.  Mr.  Chairman,  only  to  say  that  I  have  not  had  the 
opportunit}^  to  focus  on  section  641  of  title  18. 

I  am  advised  by  Mr.  Gainer,  who  has  been  very  active  in  the 
drafting  of  this  legislation,  that  641  was  not  intended  certainly  to 
cover  the  situation  refei'red  to  by  Mr.  Landau,  and  I  think  it  would 
be  the  appropriate  time  for  the  Department  to  focus  in  on  that  and 
comment  to  the  committee  when  641  comes  before  the  subcommittee. 

Senator  Hruska.  641  is  present  law.  Well,  suppose  we  suggest, 
then,  that  in  due  time  commentary  on  that  may  be  furnished  to  Mr. 
Landau,  so  he  may  have  surrebuttal  if  he  wants  to  do  so  ? 

Mr.  Maroney.  I  will  do  that. 

Senator  Hruska.  Now,  the  exemption  under  section  1124,  of  the 
recipient  of  information  exempts  him  from  any  prosecution  from 
conspiracy  or  for  allied  items,  does  it  not? 

I\Ir.  Maroney.  That  is  right,  sir. 

Senator  Hruska.  I  have  other  questions,  however,  I  will  hold 
them  in  abeyance  and  suggest  at  this  time  if  the  Senator  from  Mich- 
igan has  any  questions  now  is  the  time  for  him  to  come  forward. 

Senator  Hart.  Thank  you,  Mr.  Chairman. 

Before  I  forget,  you  indicated  that  you  would  be  filing  with  us  a 
written  memorandum  that  would  be  incorporated  in  the  record  later. 

I  would  suggest,  Mr.  Chairman,  that  perhaps  for  all  of  us,  we 
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mi<jlit  to  respr\e  tlip  ri;2:ht  to  liare  an  oppoitumty  to  review  that 
memorandum  and  raise  with  you  in  writincr  such  questions  as  the 
memorandum  may  raise  in  order  that  we  may  obtain  responses  from 
T0u  in  order  that  they  too  can  l)e  in  the  record. 

Senator  IIrfska.  That  is  a  reasonable  request  and  I  am  sure  that 
the  Avitness  will  furnish  each  member  of  the  committee  with  copies 
of  that  memorandum. 

And  I  Avould  sugirest.  Senator  Hart,  the  interest  of  the  committee 
should  not  be  limited  to  written  interrofjatories  but  if  there  is  a  re- 
(|uest  for  same,  we  can  call  Mr.  Maroney  back  here  and  enjiage  him 
in  such  colloquy  as  would  be  suitable  under  the  circumstances. 

Senator  Hart.  Thank  you  very  much,  Mr.  Chairman. 

Just  as  Senator  Hruska,  I  do  have  some  questions  bearing;  on  these 
sections  of  S.  1400  that  deal  with  espionage  and  related  matters,  but 
before  getting  to  them,  let  me  suggest  the  general  nature  of  my  con- 
cern about  certain  aspects  of  proposals  that  you  make  in  this  area. 

I  do  understand  that  thei-e  is  a  great  deal  of  controversy  about  the 
state  of  the  present  law,  particularly  its  applicability  to  specific  fac- 
tual situations. 

I  would  like  to  concentrat©  on  what  S.  1400  would  do  as  those  of 
you  who  drafted  it  intended  how  it  should  Avork,  and  explore  with 
you  what  kinds  of  laws  we  should  be  drafting  now  to  prevent  espio- 
nage and  to  safeguard  information  whose  disclosure  would  endanger 
the  security  of  the  country. 

Now,  as  Senator  Hruska  has  observed,  the  Senator  argued  that  the 
effect  of  the  provisions  in  S.  1400  would  not  be  to  impose  an  official 
secrets  act  in  this  country,  something  that,  of  course.  Congress  his- 
torically has  resisted. 

As  I  get  it,  the  fear  here  is  that  the  statutes  would  give  the  Jus- 
tice Depai'tment  the  power  to  prosecute  anyone  who  discussed  infor- 
mation which  had  relation,  any  relation,  to  the  national  defense 
efl'ort  regardless  of  the  purpose  of  the  person  who  w^as  discussing  it, 
or  whether  in  fact  the  information  disclosed  to  another  or  made 
pul)lic  actually  would  injure  our  security  or,  if  it  had  been  classified, 
withcHit  regard  to  its  content  at  all,  and  I  am  not  suggesting  that  is 
the  case. 

That  is  the  concern.  None  of  us  need  belabor  the  examples  that 
have  been  revealed  in  recent  years  of  abuse  of  the  classiticaiion  sjrs- 
tem  and  the  idiocy  of  it. 

Nor  do  we  have  to  emphasize,  in  light  of  recent  events,  the  impor- 
tance of  a  vigoi-ous  unintimidated  free  press,  free  to  investigate  mat- 
ters of  public  inteiest.  Our  obligation  is  to  assure  it  is  not  reduced 
to  simply  a  transmission  belt  for  public  speeches  and  press  confer- 
ence statements  and  press  releases  from  public  officials. 

Now,  with  that  as  the  reason  for  our  concern,  let  me  see — and  I 
believe  you  have  answered  this — let  me  see  if  we  can  explore  the 
general  constitutional  framewoi'k  Avhich  the  Jmstice  Department  ap- 
pli<»d  in  framing  these  particular  provisions. 

There  is  a  legitimate  constitutioiuil  duty  and  purpose  in  protect- 
ing the  security  of  the  coiuitry  from  outside  threat. 

Mr.  Maroxicy.  Yes.  sii-. 

Senator  Hart.  There  are  some  who  would  expand  this  national  se- 
curity   concept    to    include    a    very    wide    variety     of    interests^ 
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diplomatic,  economic  and  other  interests,  which  it  might  be  comforta- 
ble for  us  to  achieve,  but  Avhich  really  aren't  related  to  our  national 
defense  against  foreign  threats  to  our  security  except  in  the  most  in- 
direct sense. 

Let  us  grant  that  there  is  some  national  security  interest  which  re- 
quires safeguarding  some  information  from  disclosure  from  our  po- 
tential advei-saries. 

My  question  is  this,  and  I  believe  you  have  answered  it  firmly  in 
your  statement :  Does  the  Department  view  the  issue,  which  we  con- 
front here  in  these  sections,  as  one  of  balancing  this  security  concern 
in  national  security  interest  against  the  first  amendment  interest  of 
the  people  and  the  press  and  the  importance  of  the  public's  right  to 
know  as  the  basis  of  a  government  which  functions  as  the  result  of 
an  informed  citizenry  ? 

Mr.  Maroney.  I  think  that  is  right,  Senator,  and  I  think  that  the 
Supreme  Court  in  countenancing  the  test  as  to  what  information  is 
i:)i'operly  regarded  as  information  relating  to  the  national  defense, 
and  therefore  shoidd  be  withheld  or  at  least  is  within  the  power  of 
the  Executive  to  withhold,  recognizes  that  problem. 

Mny  I  also  state  here  that  your  concern  about  the  prior  overclassi- 
fication  problem,  or  abuse,  if  you  will,  of  the  classification  system, 
was  recognized  by  the  President  and  was  one  of  the  principal  fac- 
tors in  leading  to  the  issuance  a  little  over  a  year  ago  of  the  new 
Executive  order.  And  it  was  issued  precisely  for  that  purpose,  to 
tighten  up  and  to  restrict  the  classification  system  in  the  Govern- 
ment and  to  insure  that  it  is  only  applied  to  information  that  can 
injure  the  country. 

Senator  Hart.  Well,  under  the  thoughtful  reminder  voiced  by  the 
cliairman  in  his  opening  statement.  I  will  be  very  blase  about  my  re- 
action to  your  last  comment,  but  don't  you  think  that  recent  events 
do  raise  a  question  about  the  adequacy  of  leaving  protection  of  the 
public's  right  to  know  to  the  officials  of  any  administration  when 
disclosure  might  lie  embarassing  politically  or  economically  ? 

Mr.  ^NIaroney.  Of  course,  it  isn't  ultimately  in  all  circumstances 
left  exclusively  within  the  Executive.  For  example,  if  there  is  a 
prosecution  for  a  compromise  of  national  defense  information,  the 
idtimate  question  to  be  proved  at  the  trial  by  the  Government  is 
whether  it  does  in  fact  come  within  the  standard  set  forth  in  Gor- 
hi.  So  it  isn't  a  final  determination  made  by  the  Government  which 
no  one  can  challenge.  The  only  case  where  that  would  be  the  situa- 
tion would  be  in  applying  section  1124. 

Senator  Hart.  In  that  case  there  is  no  defense;  the  classification 
can  be  idiotic,  self-serving,  irresponsible,  a  cover  for  anj-thing. 

Mr.  Maroxey.  Except  we  submit  there  is  a  remedy  for  that  kind 
of  a  situation  built  into  the  present  Executive  order. 

Senator  Hart.  Then  you  are  back  to  the  Executive. 

Mr.  Maroxey.  Well,  that  is  right. 

In  the  first  place,  it  was  a  restricted 

Senator  Hart.  That  is  why  I  initially  reacted  as  I  did. 

Mr.  Maroxey.  In  the  first  place,  it  only  applies  to  a  limited 
number  of  individuals,  and  that  is  those  people  entrusted  with  the 
safeguarding  of  the  information.  It  doesn't  apply  across  the  board 
to  everybody  in  the  American  society.  There  is  no  possibilitj^  under 
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that  provision  for  a  newspaperman  ever  to  be  prosecuted  or  for  an 
individual  citizen  to  be  prosecuted  under  that  provision. 

Senator  Hart.  Well,  we  will  get  back  to  that  later  because,  as  I 
understand  it,  a  newspaperman  can  be  prosecuted  but  not  under  1124 
and  not  if  he  immediately  returns  what  was  given  to  him  and  never 
publishes. 

Except  under  those  circumstances,  he  can  be  prosecuted  ? 

Mr.  Maroney.  But  in  that  event  the  Government  would  have  to 
show  not  simply  that  it  was  classified;  the  Government  would  have 
to  show  what  the  information  was,  that  it  did  in  fact  relate  to  the 
national  defense,  and  satisfy  the  jury  that  it  met  the  test  of  Gorin 
concerning  information  relating  to  the  national  defense.  That  would 
have  to  be  shown  beyond  a  reasonable  doubt  to  a  jury. 

Senator  Hart.  We  will  get  to  the  adequacy  of  that  standard, 
which  may  be  adequate,  as  we  go  along. 

I  think  in  fairness  to  Senator  Cook  and  Senator  Hruska,  I  will 
follow  now  the  questions  and  hope  to  finish  up. 

But  this  again  is  a  basic  concept  inquiry,  I  suppose. 

We  are  agreed  that,  in  a  society  structured  such  as  ours,  First 
Amendment  rights  have  to  be  balanced  against  considerations  of 
national  security  in  determining  how  much  information  this  Govern- 
ment has  the  power  under  the  Constitution  to  keep  secret. 

Now,  isn't  that  balancing  of  constitutional  rights  and  obligations 
which  deal  with  conflicts  between  First  Amendment  claims  and 
national  survival  precisely  the  kind  of  balancing  which  under  our 
system  cannot  be  allocated  exclusively  to  the  Executive  ? 

Mr.  Maroney.  I  agree. 

Senator  Hart.  Nor  can  we  assert  this  as  a  collective  Congress,  but 
ultimately  it  must  be  the  subject  of  judicial  review? 

Now,  think  a  minute  before  you  answer  that. 

Mr.  Maroney.  If  a  prosecution  is  brought,  a  criminal  prosecution 
is  brought,  against  an  individual — let  us  leave  out  1124  because  that 
is  a  special  statute  applying  to  a  special  category  of  person — with 
respect  to  the  other  provisions,  they  do  provide  for  judicial  review 
in  the  process  of  a  criminal  trial.  That  is  to  meet  the  standards 
required  by  law  to  the  satisfaction  of  a  jury. 

Now,  we  have  been  in  exactly  that  same  situation  for  50  years. 
The  present  espionage  laws  have  the  same  requirement,  and  if  we 
prosecute  someone  today  under  793  or  794,  for  disclosure  of  informa- 
tion relating  to  the  national  defense,  and  we  bring  an  indictment 
against  that  person  at  the  trial,  we  have  to  justify  it. 

Senator  Hart.  Under  1124  isn't  it  the  Executive  that  does  the  bal- 
ancing of  that  classification  ? 

Mr.  JS'Iaroney.  That  is  right. 

Senator  Hart.  No  one  else  can  challenge  that  decision? 

Mr.  Maroney.  That  is  right.  But  that  is  the  same  situation  that 
exists  under  783(b)  today  and  a  couple  of  other  sections  that  I 
referred  to. 

Senator  Hart.  I  agree  with  you. 

As  I  say,  I  tliink  part  of  our  responsibility  is  to  determine  what 
the  law  should  be  if  it  is  changed. 

Some  specific  provisions  of  S.  1400,  namely,  section  1122,  that  is, 
disclosing  defense  information,  makes  it  a  felony  for  anyone  to  com- 
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municate  information  relating  to  the  national  defense  to  somebody 
not  authorized  to  get  that  information. 

Communicating  is  defined  to  include  publishing  to  the  general 
public. 

If  we  look  at  1121,  the  preceding  section,  we  find  a  provision  more 
clearly  directed  at  espionage,  otherwise  making  harmful  information 
available  to  the  public,  section  1121. 

Section  1121  forbids  communication  of  information  to  a  foreign 
power  or  collecting  it  with  intent  that  it  may  be  communicated  to  a 
foreign  power. 

The  accused,  under  section  1121,  must  intend  the  information  will 
be  used,  or  may  be  used,  to  prejudice  the  safety  or  interest  of  the 
United  States. 

I  would  assume  that  would  include  publishing  material  in  a  news- 
paper. 

Why  does  the  Administration  feel  that  section  1121  itself  is  inade- 
quate to  protect  the  United  States  from  authorized  disclosure  of 
legitimate  secrets  which  could  harm  our  security  ? 
.    Why  do  we  need  section  1122? 

Mr.  Maronet.  In  the  first  place,  the  present  statutes,  18  U.S.C. 
703  and  794,  do  not  require  the  specific  intent  for  all  provisions  of 
those  sections.  For  example,  793(d)  and  (e)  really  track  the  provi- 
sions of  section  1122  in  the  new  provision. 

•  You  can,  for  example,  have  a  situation  where  the  person  does  that 
for  some  other  reason  than  intending  to  injure  the  United  States  or 
giving  information  to  a  foreign  power.  For  example,  suppose  a 
person  having  access  to  technical  classified  material  relating  to 
weapons  furnishes  information  to  an  industrialist  who  is  not  author- 
ized to  receive  it  for  purposes  of  putting  him  in  a  better  position  to 
bid  on  a  government  contract.  There  you  have  a  situation  where  the 
individual  has  disclosed  classified  information  clearly  relating  to 
military  weaponry,  clearly  entitled  to  protection  under  anybody's 
understanding  of  the  secrecy  requirements  of  the  government,  and 
he  is  not  intending  to  harm  the  United  States  or  to  aid  a  foreign 
country. 

But  he  is  endangering  that  information  by  putting  it  in  the  hands 
of  a  person  not  authorized  to  receive  it,  where  control  of  the  infor- 
mation will  be  lost  to  the  Gov'ernment,  and  we  think  that  kind  of 
situation  should  be  covered. 

'  Senator  Hart.  Well,  under  section  1122,  would  it  be  a  defense? 
The  disclosure  of  the  information  wouldn't  harm  American  secu- 
rity? 

■  It  is  not  just  related  to  the  defense,  but  that  it  wouldn't  harm  the 
security  of  this  country  ? 

Mr.  jVL\roney.  The  test  is  if  it  could  injure  the  United  States,  or 
be  to  the  advantage  of  a  foreign  nation.  You  do  not  have  to  show 

■  Senator  Hart.  I  don't  find  that  in  section  1122.  You  have  got  that 
in  section  1121. 

Mr.  Maronet.  Well,  it  keeps  the  phraseology  with  the  judicial 
gloss  that  is  already  on  it,  of  "information  relating  to  the  national 
defense." 

Senator  Hart.  Remember  in  your  statement,  you  cited  the  Gorin 
case  {Gorin  v.  United  States^  312  U.S.  19  (1941).]  as  saying  it  didn't 
have  to. 
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Mr.  Maroxey.  You  don't  liavc  to  show  that  it  actually  resulted  in 
harm:  but  you  do  have  to  show  that  the  disclosure  could  harm  the 
United  States  or  could  be  to  tlie  advantaore  of  a  foreign  nation. 

Senator  Hart,  Well,  that  should  be  made  clear,  should  it  not? 

Mr.  Maroxey.  I  tliink  the  Executive  order  makes  it  clear. 

Senator  Hart.  I  know,  and  those  change,  and  we  are  writing  a 
law. 

Shouldn't  we  make  it  clear?  How  about  putting  it  in  the  defini- 
tion? 

Mr.  Maroxey.  Vrdl,  it  isn't  in  the  present  espionage  statutes. 

Senator  Hart.  I  know,  but  we  are  here  hopefully  to  do  better. 

Mr.  Maroxey.  But  the  phraseology  in  the  present  espionage  stat- 
utes has  been  sanctioned  by  the  Supreme  Court,  and  the  test  imposed 
by  Gorin  has  been  held  to  be  a  sufficient  test. 

Senator  Cook.  Would  the  Senator  yield  ? 

Senator  Hart.  Sure. 

Senator  Cook.  Mav  I  read  from  the  Scarbeck  case  [Scarheck  v.. 
United  ^States,  317  F.^2d  546  (C.xi.D.C,  1962),  certiorari  denied,  374 
U.S.  856  (1963).]  pertinent  to  the  discussion  and  then  I  think  it 
might  add  more  to  the  discussion  in  relation  to  what  Senator  Hart 
lias  just  said. 

In  the  Scarbeck  case  under  783(b)  the  Court  said: 

There  is  no  suggestion  in  tlie  language  of  783 (b)  by  specific  requirement  or 
otherwise  that  the  information  must  properly  have  been  classified  as  affecting 
the  security  of  the  United  States.  The  essence  of  the  offense  described  by 
783(b)  is  the  commvmieation  by  a  United  States  employee  to  agents  of  a  for- 
eign government  of  information  of  a  kind  which  has  been  classified  by  desig-^ 
nated  officials  as  affecting  the  security  of  the  United  States,  knowing  or 
having  reason  to  know  that  that  has  been  so  classified. 

Gentlemen:  Now,  the  thing  that  bothers  me  about  it  is  that  we 
depend  on  the  fact  that  this  is  one  of  three  categories  and  do  not 
depend  on  the  significance  of  the  actual  content. 

I  think  that  is  the  question  that  the  Senator  from  Michigan 
raised,  if  I  am  not  mistaken. 

I  am  only  adding  that  langiiage  not  to  totally  and  completely 
agree  with  it,  but  to  add  to  the  dialogue. 

Senator  Hart.  Good. 

Let?  us  get  to  the  ScarhecJc  case  in  a  minute  even  more  fully. 

But  I  commented  on  your  reference  to  the  Gorin  case. 

As  I  read  that,  it  pointed  out  that  the  statute  involved  there- 
required  bad  faith,  either  intent  to  harm  or  other  disregard. 

The  court  said : 

We  find  no  uncertainty'  in  this  statute  which  deprives  a  person  of  the  ahility 
to  predetermine  whether  a  contemplated  action  is  criminal  under  the  provi- 
sions of  this  law.  The  olivious  delineating  words  in  the  statute  requiring  intent 
or  reason  to  believe  that  the  information  to  \w-  obtained  is  to  be  used  to  the 
injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation.  This 
requires  those  prosecuted  to  tiave  acted  in  bad  faith.  Sanction  is  applied  only 
when 

I  retuiii  to  another  qviestion. 

Would  it  not  be  desirable  that  in  1122,  that  there  be  available,  to 
tlie  defendant  expressly  tlie  right  to  show  that  it  didn't  hurt  the 
country,  the  national  defense,  the  national  security? 
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Mr.  Maroxey.  The  right  to  show  that  it  could  not  possibly  injure 
the  United  States  or  advantage  a  foreign  nation  ? 

Senator  Hart.  Well,  make  available  to  them  at  least  the  right  to 
establish  that  in  some  measure  or  degree  it  had  no  relationship  or 
adverse  effect  on  our  national  security. 

Mr.  Maroxey.  I  think  he  has  that  defense  under  1121  and  1122 
just  as  he  lias  it  today  under  793  and  791. 

Senator  Hart.  You  have  got  it  expressly  included  in  the  1121. 

You  don't  in  1122  and  I  ask  you  why  not,  and  why  it  wouldn't  be 
desirable? 

Mr.  Maroxey.  In  1121  it  is  "with  the  intent." 

Senator  Hart.  I  see. 

You  can  be  prosecuted  with  1122  and  shouldn't  you  either  have 
^oine  intent  or  harm  to  the  country  before  you  go  to  jail  for 

Mr.  jSIaroxey.  Under  1122,  in  the  example  that  we  discussed  ear- 
lier, we  don't  think  he  should  have  to  have  the  intent,  the  specific 
intent  to  injure.  The  question  is  whether  or  not  the  information 
wliich  is  unlav.'fully  compromised  could  injure  the  United  States  or 
advantage  a  foreign  nation,  not  whether  he  intended  that  to  result 
from  it.  This  is  precisely  the  situation  we  are  in  today  again,  I  say. 
I  think  that  is  a  reasonable  distinction. 

Certainly  information  which  is  properly  classified  under  this 
Executive  order  as  being  information,  the  disclosure  of  which  could 
damage  the  security  of  the  United  States,  is  entitled  to  protection, 
and  whether  or  not  it  is  protected  by  law  should  not  always  and  in 
every  case  depend  on  an  intent  to  injure  the  United  States.  It  could 
be  for  some  other  purpose  such  as  we  mentioned,  to  get  an  economic 
advantage  or  some  such  reason  as  that. 

Senator  Hart.  Well,  if  1122  required  showing  either  an  intent  to 
harm  the  security  of  the  United  States  or  reason  to  believe  that  it 
would  harm,  could  harm  or  in  the  alternative,  showing  that  the  dis- 
closure was  actually  harmful,  wouldn't  that  cover  your  real  concerns 
and  at  the  same  time  avoid  what  could  be  called  excessive  exposure 
to  criminal  prosecution  for  people  seeking  to  inform  the  public  ? 

Mr.  Maroxey.  Of  coui-se,  under  1122,  he  is  required  to  know 
before  lie  could  be  guilty  of  a  violation  that  the  information  does  in 
fact  relate  to  the  national  defense  and  thus  that  the  disclosure  could 
injure  the  United  States. 

Those  elements  are  necessary  to  be  present. 

Senator  Hart.  We  are  talking  about  1122? 

]\Ir.  Maroxey.  Yes,  sir. 

Senator  Hart.  Where  is  this  second  point  you  make  in  1122? 
V  ^Ir.  jMarox'ey.  If  he  "knowingly"  communicates  information  relat- 
ing to  the  national  defense.  Under  the  culpability  provision  which  I 
referred  to,  the  general  culpability  provision  of  the  code,  a  person 
must  be  shown  to  have  knowledge  of  each  element  of  the  crime.  One 
element  of  this  crime  is  that  the  information,  in  fact,  relates  to  the 
national  defense.  We  would  have  to  show  he  knew  it  was  "informa- 
tion relating  to  the  national  defense,"  and  thus  that  the  disclosure 
could  injure  the  United  States. 

Under  the  Executive  order,  the  test,  for  example,  for  each  of  the 
categories,  top  secret,  secret,  and  confidential 
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Senator  Hart.  I  just  want  to  stay  with  1122.  if  in  fact  the  draf- 
ters believe  that  it  is  required  there  be  some  hurt  or  utter  disregard 
to  the  national  security,  I  am  satisfied. 

As  a  potential  defendant,  I  would  be  more  comfortable  if  we  had 
it  spelled  out  if  I  interpret  correctly  what  you  are  saying. 

Mr.  Maroney.  That  there  has  to  be  some  actual  injury  ? 

Senator  Hart.  Not  merely  actual  injury,  but  reason  to  believe  or 
intent  to  harm. 

Mr.  Maroney.  Eight. 

Not  intent  to  harm  or 

Senator  Hart.  Or,  or. 

Mr.  Maroney.  That  there  has  to  be. 

Senator  Hart.  Intention  to  hurt  or  intention 


Mr.  Maroney.  Reason  to  believe  that  the  information  could  injure 
the  United  States? 

Senator  Hruska.  Would  the  Senator  yield  for  a  suggestion  on 
that  specific  point  ? 

I  believe  that  in  your  statement,  Mr.  Maroney,  you  said  that  sec- 
tion 1122  is  a  codification  of  18  U.S.C.  793  (d)  and  (e) . 

It  is  to  be  observed  that  that  section  does  contain,  express  lan- 
guage like  that  to  which  you  refer,  Senator  Hart.  It  starts  off  by 
saying  793(d)  :  Whoever  lawfully  having  possession  of  or  access  to 
or  control  and  so  on,  of  information  relating  to  the  national  defense, 
which  information  the  "possessor  has  reason  to  believe  could  be  used 
to  the  injury  of  the  United  States  or  to  the  advantage  of  any  for- 
eign nation,  wilfully  communicates  .  .  ."  and  so  on. 

Is  it  that  which  is  not  carried  forward  in  section  1122,  unless  there 
is  a  reference  to  it  someplace  else?  As  contained  in  the  proposed 
law,  1122  does  not  recite  that  and  express  it,  does  it? 

Mr.  Maroney.  That  is  right,  and  we  think  it  should  be  read  into 
this  langTiage,  because  of  the  provisions  that  he  act  knowingly. 

Senator  Hruska.  Would  there  be  any  objections  to  setting  out  this 
language  expressly  ? 

Senator  Hart.  I  am  satisfied. 

Senator  Cook.  Would  the  Senator  yield  ? 

I  am  not  satisfied. 

Senator  Hart.  Well,  I  am  not  satisfied  that  the  language  to  which 
Senator  Hruska  refers  is  fully  adequate. 

I  am  satisfied  we  have  demonstrated  there  is  the  need  for  this  pro- 
vision. 

Senator  Cook.  Would  the  Senator  yield  ? 

Mr.  Maroney,  the  thing  that  bothers  me  about  the  language  in  sec- 
tion 1122,  a  person  is  guilty  of  an  offense  if  he  knowingly  communi- 
cates information  relating  to  the  national  defense. 

You  said  in  this  instance  the  individual  would  be  protected 
because  you  have  to  establish  that  he  communicated  information 
relating  to  the  national  defense  and  that  he  did  it  loiowingly. 

Now,  the  point  I  am  trying  to  raise  is  that  in  reading  the  cases, 
not  only  the  Gorin  case,  but  also  the  Scarhech  case,  "knowingly"  is 
imputed  when  there  is  a  classification. 

Here  we  have  in  the  Scarhech  case  three  dispatches  that  were 
shown  to  the  Polish  Government;  they  made  copies  of  them,  and  yet 
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the  jury  in  the  United  States  never  had  an  opportunity  to  see  the 
copies  of  those  documents  to  make  that  assessment,  the  knowing  was 
the  fact  that  the  defendant  in  that  case  saw  on  the  outside  cover 
that  they  had  a  classification. 

So  we  are  not  really  getting  to  what  you  are  talking  about  and  we 
are  not  really  reaching  what  Senator  Hart  was  inquiring  about  and 
that  is  the  essence  of  the  material  itself. 

In  this  instance,  the  thing  that  bothers  me  about  your  interpreta- 
tion of  1122  is  a  person  is  guilty  of  an  offense  if  he  knowingly  com- 
municates information  relating  to  the  national  defense  to  a  person 
not  authorized  to  receive  it. 

The  courts  have  carte  blanche  said  that  the  knowing  is  immedi- 
ately attributable  to  a  defendant  if  the  particular  document  has  any 
one  of  three  classifications,  top  secret,  secret,  or  confidential. 

Scarheck  is  a  long  decision,  but  nowhere  in  it  did  it  ever  indicate 
that  the  jury  had  an  opportunity  to  look  at  the  material  for  which 
the  defendant  received  three  10-year  sentences,  and  yet  we  say  it  was 
to  the  best  interests  of  the  Government  not  to  show  that  material 
and  yet  the  Polish  Government  that  was  interested  in  it  already  had 
it. 

Mr.  jVIaroxey.  The  Scarbech  situation  was  comparable  to  the  situ- 
ation which  would  exist  in  a  prosecution  under  1124,  where  the  Gov- 
ernment does  not  have  to  show  other  than  the  fact  that  the  informa- 
tion was  classified. 

Senator  Cook.  That  is  correct. 

Mr.  Maroxey.  And  the  defendant  camiot  go  behind  that 
classification. 

In  1122,  and  1121,  the  defendant  can  challenge  the  substance  of 
information  and  whether  or  not  it  does  relate  to  the  national 
defense. 

Senator  Cook.  I  am  not  sure  I  agree  with  what  you  are  saying, 
because  the  language  in  1122  as  interpreted  by  the  courts  is  very 
specific  that  the  knowing  is  in  the  classification,  and  that  having  a 
classification  the  defendant  had  knowledge  that  he  is  giving  infor- 
mation that  was  vital  to  the  national  interests  and  the  national 
defense  of  the  United  States. 

Senator  Hart.  We  get  to  the  classification  section  later. 

I  have  been  prodding  about  1122. 

Senator  Cook.  But  what  I  am  really  saying  is,  regardless  of 
whether  you  want  to  get  to  it  later  or  not,  the  knowledge  you 
expressly  say  one  has  to  have  under  1122  has  been  interpreted  by  the 
courts  as  having  a  classification  and  nothing  more. 

Mr.  Maroney.  No,  that  isn't — not  under  793  and  794. 

May  we  go  back  just  a  moment  to  793(d)  and  the  language 
referred  to  earlier,  the  qualifying  language,  "which  information  the 
possessor  has  reason  to  believe  could  be  used  to  the  injury  of  the 
United  States  or  to  the  advantage  of  any  foreign  nation." 

Now,  that  language  refers  only  to  the  word  "information."  It  does 
not  refer  to  the  previously  used :  writings,  code  books,  signal  books, 
sketches,  the  tangible  objects  referred  to  in  that  section. 

Senator  Hruska.  Mr.  Maroney,  if  you  will  yield,  the  phrase  "in- 
formation relating  to  national  defense"  is  defined  in  Section 
1126(g),  and  it  is  very  broad. 
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It  cites  as  many  as  10  different  items  that  could  be  considered  in- 
formation i"elatin<^  to  defense. 

Mr.  AIakoxey.  That  is  not  really  a  definition.  It  gives  examples  of 
the  types  of  information. 

Senator  PIuuska.  Well,  it  is  called  definitions  for  sections  1121 
tlii-oiigh  ir2r). 

Mr.  Gatxkii.  Tlie  terminology,  Senator,  says  it  includes  the  follow- 
ing categories  of  information,  which  are  reflections  of  current  lavr. 

Tlie  limitations  imlKJsed  by  the  GoQ'ln  case  and  Heine  case,  that 
Senator  Hart  referred  to,  we  had  attempted  to  write  in  here  and 
malce  clear,  as  ]\Ir.  Keuch  can  testify  to.  We  tried  as  hard  as  we 
could  to  piii-allel  the  exact  parameters  of  those  cases.  We  found  it 
exceedingly  difficult  in  light  of  the  major  issues  involved  and  we  fi- 
nally decided  the  safest  tack  to  assure  that  we  paralleled  the  existing 
interpretation  of  that  language  would  be  to  utilize  the  term  "infor- 
mation relating  to  the  national  defense"  and  have  it  indicated  in  the 
legislative  history  of  this  section  tliat  it  was  the  intent  to  incorpo- 
rate the  interpretation  of  the  Gorhi  and  Heine  cases  and  to  have 
them  inure  to  the  defendant  charged  with  disseminating  information 
under  1122  and  1123.  If  your  capable  staff  is  more  able  than  we  were 
to  arrive  at  a  satisfactory  statutory  formulation  that  reflects  the 
holding  in  these  cases,  we  would  be  very  happy. 

But  that  was  the  difficulty  we  had. 

Another  bit  of  confusion,  as  Mr.  Maroney  has  pointed  out,  lies  in 
the  problem  of  just  what  is  modified  in  the  current  section  703  by 
the  phrase  "reason  to  believe  could  be  used  to  the  injury  of  the 
United  States."  That  is  only  the  term  "information."  itself,  which 
was  added  to  the  statute  in  1950.  Previously,  it  had  no  express  limi- 
tation. Tlie  statute  without  that  term  and  that  express  limitation  re- 
fers simply  to  any  "writing,"  "document,"  "map,"  "photograph," 
and  so  forth,  and  so  forth,  and  so  forth.  As  a  practical  matter,  99 
percent  of  all  pi-osecutions  or  perhaps  more  would  be  under  those 
specific  tangible  items,  as  Mr.  Maroney  pointed  out  in  his  testimony — 
I  don't  know  that  there  has  been  a  prosecution  for  dissemination 
of  information  which  did  not  specifically  refer  to  those  tangible 
sorts  of  items — so  this  language  concerning  injury  to  tlie  Ignited 
States  has  not  come  into  play  in  any  case  yet.  Consequently,  though 
there  are  matters  which  can  be  raised  under  Gorin  and  Heine  in  de- 
fense to  a  prosecution  under  793  (d)  and  (e),  they  do  not  arise  from 
the  language  of  the  statute  itself,  but  from  the  interpretation  in 
those  cases.  That  we  intended  to  preserve. 

Senator  IIruska.  If  the  Senator  would  yield  further,  may  I  sug- 
gest that  in  order  that  the  record  will  be  a  little  easier  to  consider  in 
this  connection  that  the  text  of  subparagraph  (g)  of  section  1126  be 
set  out  verbatim  at  this  point  in  the  record  and  likewise  that  section 
302,  entitled  "kinds  of  culpability  defined"  be  set  out  as  to  subsec- 
tion (b),  which  deals  with  the  word  "knowingly." 

I  think  with  that  language  in  the  record  at  this  point,  we  can  got 
the  pur[)ort  of  it  pretty  well. 

"§    U20.   DEFINITIONS   FOB   SECTION    1121    THROUGH    1125 

As  used  in  sections  1121  through  1125: 

"(a)    'authorized.'   when   used  in   relation   to  the  receipt,  possession,   or 
control  of  classiticd  information  or   information  relating   to  the  national 
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defense,  means  with  authority  to  have  access  to,  to  receive,  to  possess,  or 
to  control  such  information  as  a  result  of  the  provisions  of  a  statute  or 
executive  order,  or  a  regulation  or  rule  thereunder ; 

'•(!»)  'classified  information'  means  any  information,  regardless  of  its 
origin,  which  is  marked  or  designated  pursuant  to  the  provisions  of  a  stat- 
ute or  executive  order,  or  a  regulation  or  rule  thereunder,  as  information 
requiring  a  specific  degree  of  protection  against  unauthorized  disclosure 
for  reasons  of  national  security ; 

"(c)  'communicate'  means  to  impart  information,  to  transfer  informa- 
tion, or  otherwise  to  make  information  available  by  any  means,  to  a 
person  or  to  the  general  public : 

"(d)   'communications  intellisenee  information'  means  information: 

"(1)  regarding  any  procedures  and  methods  used  by  the  United 
States  or  any  foreign  power  in  the  interception  of  communications  and 
the  obtaining  of  information  from  such  communications  by  other  than 
the  intended  recipients : 

"(2)  regarding  the  use,  design,  construction,  maintenance,  or  repair 
of  a  device  or  apparatus  used,  or  prepared  or  planned  for  use,  by  the 
United  States  or  a  foreign  power  in  the  interception  of  communica- 
tions and  the  obtaining  of  information  from  such  communications  by 
other  than  the  intended  recipients ;  or 

"(3)   obtained  by  use  of  the  procedures  or  methods  described  in  par- 
agraph (1),  or  by  a  device  or  apparatus  described  in  paragraph   (2); 
"(e)    'ciyptogi-aphic  infonnation'  means  information: 

"(1)  regarding  the  nature,  preparation,  use  or  interpretation  of  a 
code,  cipher,  cryptographic  system,  or  any  other  method  of  any  nature 
used  for  the  purpose  of  disguising  or  concealing  the  contents  or  signif- 
icance or  means  of  commimications,  whether  of  the  United  States  or  a 
foreign  power : 

"(2)  regarding  the  use,  desi.gn.  construction,  maintenance,  or  repair 
of  a  device  or  apparatus  used,  or  prepared  or  planned  for  use,  for 
ci'yptographic  purposes,  by  the  United  States  or  a  foreign  power ;  or 

"(3)  obtained  by  interpreting  an  original  communication  by  the 
United  States  or  a  foreign  power  which  was  in  the  form  of  a  code  or 
cipher  or  which  was  transmitted  by  means  of  a  cryptographic  system 
or  any  other  method  of  any  nature  used  for  the  purpose  of  disguising 
or  concealing  the  contents  or  significance  or  means  of  communica- 
tions ; 
"(f)  'information'  includes  any  property  from  which  information  may  be 
obtained ; 

"(g)  'information  relating  to  the  national  defense'  includes  information, 
regardless  of  its  origin,  relating  to : 

"(1)  the  military  capability  of  the  United  States  or  of  an  associate 
nation ; 

"(2)   military  planning  or  operations  of  the  United  States ; 
"(3)   military  communications  of  the  United  States; 
"(4)   military  installations  of  the  United  States; 

"(5  I  military  weaponry,  weapons  development,  or  weapons  research 
of  the  United  States ; 

"(6)  restricted  data  as  defined  in  section  11  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C.  2014)  ; 

"(7)  intelligence  of  the  United  States,  and  information  relating  to 
intelligence  operations,  activities,  plans,  estimates,  analyses,  sources, 
and  methods,  of  the  United  States ; 

"(8)  communications  intelligence  information  or  cryptographic 
information  as  defined  in  subsection  (d)  or  (e)  ; 

"(9)  the  conduct  of  foreign  relations  affecting  the  national  defense; 
or 

"(10)  in  time  of  war,  any  other  matter  involving  the  security  of  the 
United  States  which  might  be  useful  to  the  enemy  ; 
"(h)  'restricted  area'  means  any  area  of  land.  Mater,  air,  or  space 
which  includes  any  facility  of  the  United  States,  or  of  a  contractor  or  sub- 
contractor with  or  for  the  United  States,  to  which  access  is  restricted  pur- 
suant to  a  statute  or  executive  order,  or  a  regulation  or  rule  issued  pur- 
suant thereto,  for  reasons  of  national  defense. 
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"§    302.   KINDS   OF   CULPABHITT  DEFINBH) 

"The  following  definitions  apply  to  an  offense  described  in  a  section  of  this 
title  and  to  an  offense  outside  this  title  which  is  described  in  a  statute  enacted 
after  the  effective  date  of  this  title. 

"(a)  Intentionally. — A  person  acts  intentionally,  or  with  Intent,  with 
respect  to  the  nature  of  his  conduct  or  to  a  result  of  his  conduct  when  it  is 
his  conscious  objective  or  desire  to  engage  in  the  conduct  or  cause  the  result. 

"(b)  Knowingly. — A  person  acts  knowingly,  or  with  knowledge,  with 
respect  to  his  conduct  when  he  is  aware  of  the  nature  of  his  conduct.  A  person 
acts  knowingly,  or  with  knowledge,  with  respect  to  circumstances  surrounding 
his  conduct  when  he  is  aware  or  believes  that  the  circumstances  exist,  or  is 
aware  of  a  high  probability  of  their  existence,  or  intentionally  avoids  knowl- 
edge as  to  their  existence.  A  person  acts  knowingly,  or  with  knowledge,  with 
respect  to  a  result  of  his  conduct  when  he  is  aware  or  believes  that  his  con- 
duct is  substantially  certain  to  cause  the  result. 

"(c)  Recklessly. — A  person  acts  recklessly,  or  is  reckless,  with  respect  to 
circumstances  surrounding  his  conduct  or  a  result  of  his  conduct  when  he  is 
aware  of  but  consciously  disregards  a  substantial  and  unjustifiable  risk  that 
the  circumstances  exist  or  the  result  will  occur.  The  risk  must  be  of  such  a 
nature  and  degree  that  its  disregard  constitutes  a  gross  deviation  from  the 
standard  of  conduct  that  an  ordinary  person  would  exercise  under  all  the  cir- 
cumstances. 

"(d)  Negligently. — A  person  acts  negligently,  or  is  negligent,  with  respect 
to  circumstances  surroimding  his  conduct  or  a  result  of  his  conduct  when  he 
ought  to  be  aware  of  a  substantial  and  unjustifiable  risk  that  the  circum- 
stances exist  or  the  result  will  occur.  The  risk  must  be  of  such  a  nature  and 
degree  that  the  failure  to  perceive  it  constitutes  a  gross  deviation  from  the 
standard  of  care  that  an  ordinary  person  would  exercise  under  all  circum- 
stances. 

Senator  Hruska.  As  to  the  idea  of  trying  to  overcome  the  superiority 
of  the  Department  of  Justice  over  the  talents  of  this  committee,  we 
will  give  that  a  try  and  see  if  we  can,  with  your  help,  overcome  the 
objections  of  Senator  Hart,  which  I  think  personally  have  foundation. 

Senator  Hart.  Thank  you,  Mr.  Chairman  and  thank  you  for  sug- 
gesting printing  in  the  record  at  this  point  the  section  you  did  be- 
cause I  would  like  to  look  at  the  categories  of  material  that  are  cov- 
ered by  section  1122. 

It  is  information  relating  to  the  national  defense.  It  is  then 
defined  in  section  1126(g).  That  is  the  one  you  had  ordered  printed. 

It  includes  information  relating  to  military  weaponry,  weapons 
development  or  weapons  research  in  the  United  States. 

Would  that,  as  you  in  drafting  intend,  would  that  include  infor- 
mation regarding  cost  overruns  from  management  mistakes. 

Mr.  Maroney.  I  would  not  think  so. 

Senator  Hart.  Conflicts  of  interest  associated  with  procurement? 

Mr.  Maroney.  No,  sir. 

Senator  Hart.  How  can  you  tell  that  from  the  statute,  the 
definition? 

Mr.  Maroney.  Well,  I  think  we  have  to  go  back  to  the  test  of 
Gorin^  whether  the  information  has  a  reasonable  and  direct  relation- 
ship to  the  national  defense,  and  not  just  a  question  of  whether  or 
not  it  concerns  some  aspect  of  the  military.  I  think  that  it  has  to 
concern  the  nation's  preparedness  to  defend  itself. 

Senator  Hart.  Let  me  interrupt.  I  laiow  we  are  running  late  and 
I  apologize.  It  is  our  responsibility  to  draft  a  very  sensitive  section 
of  the  criminal  law. 

Wouldn't  you  agree  we  should  at  least  try  to  do  better  than  sim- 
ply leave  it  to  somebody's  interpretation  of  the  Gorin  case  ? 


5481 

Mr.  Maroney.  Well,  as  Mr.  Gainer  indicated,  they  have  made  ex- 
tensive efforts  along  that  line 

Senator  Hart.  It  is  desirable  that  we  do  it  ? 

Mr.  IVIaroney,  I  think  it  would  be  desirable  if  a  better  product 
can  be  achieved.  It  is  always  desirable. 

Senator  Hart.  Specifically  a  product  that  will  tell  the  people  of 
the  country  what  it  is  that  will  be  a  criminal  action. 

Mr.  Maroney.  Well,  the  courts  placed  a  rather  extensive  judicial 
gloss,  beginning  with  Gorin  and  Heine  on  similar  statutes.  We  feel 
if  they  are  sufficient  for  constitutional  purposes,  it  should  also  be 
sufficient  in  the  code  as  drafted. 

But  obviously,  if  it  can  be  done  better  we  are  all  for  it. 

Senator  Hart.  We  will  try. 

Now,  also  included  in  that  definition  of  information  relating  to 
the  conduct  of  foreign  relations  affecting  the  national  defense,  what 
kind  of  foreign  relations  don't  affect  the  national  defense? 

Mr.  ]Maroney.  Well,  I  think  a  State  Department  expert  actually 
would  be  better  qualified  to  answer  that  question. 

Senator  Hart.  I  w^ould  be  going  to  a  criminal  lawyer  to  tell  me. 

Mr.  Maroney.  I  believe  a  wide  range  of  matters  in  the  State  De- 
partment which  affect  foreign  relations  also  affect  national  defense. 

Senator  Hart.  Does  anything  occur  to  you  that  doesn't  conceiva- 
bly relate  to  the  national  defense,  effectively  ? 

Senator  Hrusela..  Except  there  is  a  definition  of  what  that  means. 

Senator  Hart.  This  is  what  I  just  read,  relating  to  it. 

Mr.  Maroney.  Certainly,  the  conversations  between  governments 
involved  in  the  SALT  talks,  negotiations  being 

Senator  Hart.  Those  clearly  would  be,  yes  indeed. 

Mr.  Maroney.  Any  information,  the  compromise  of  which  could 
lead  to  a  break  in  our  diplomatic  relations  or  seriously  strain  our  re- 
lations with  another  country.  Those  kinds  of  things  are  properly 
classified. 

Senator  Hart.  Might  it  be  better  if  in  drafting  we  could  put  those 
examples  in  illustrating  what  it  is  we  mean  ? 

Mr.  Maroney.  I  think  the  Executive  order,  for  purposes  of  legis- 
lative history,  is  important  to  indicate  what  interpretation  the 
Congress  is  placing  on  these  provisions.  The  Executive  order  does 
set  forth  a  number  of  examples  of  the  types  of  information  for  each 
category  of  classification :  top  secret,  secret,  and  confidential. 

Senator  Hart.  That  tells  us  what  the  President  thinks  should  be 
top  secret. 

Mr.  Maroney.  Top  secret,  secret,  the  whole  gamut. 

Senator  Hart.  What  we  are  trying  to  do  is  make  clear  for  persons 
who  will  be  required  to  obey  this  law  what  is  meant  by  "relating  to 
the  national  defense  and  the  conduct  of  foreign  affairs." 

You  have  indicated  some  examples  as  to  what  was  intended  to  be 
included. 

Mr.  Maroney.  And  I  think  the  Executive  order  gives  other  exam- 
ples. They  are  not  all  inclusive.  I  think  many  times  these  things  de- 
pend on  the  peculiar  facts  existing  at  the  time  in  connection  with 
the  information. 

Senator  Hart.  We  promised  to  move  on  to  that  classification  sec- 
tion. So  let  me  say  that  I — I  apologize. 
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Mr.  Maroxey.  Tlie  TIehie  case — which  is  one  of  the  landmark 
cases  that  we  would  like  to  liave  in  the  lejrislative  background  of 
this  bill — the  Heine  case  requires  that  the  Government  has  made  a 
conscious  determination  to  restrict  the  dissemination  of  information 
if  it  is  to  meet  the  test  of  the  espionage  laws,  so  that  the  Executive 
order  is  about  the  only  method  against  which  you  can  place  the 
question  of  whether  or  not  and  to  what  extent  the  executive  has 
made  an  etTort  to  jestrict  the  information. 

Senator  Hart.  What  we  are  really  attempting  to  resolve  is  a  ques- 
tion of  whether  there  would  be  any  categories  of  defense  and  for- 
eign relations  information  left  that  a  Government  employee  could 
discuss  with  persons  outside  the  Government. 

We  want  to  go  beyond — we  all  agree,  press  releases  and  speeches 
and  official  reports. 

We  crowd  pretty  close  to  just  that  if  we  leave  unsure  the  reach  of 
the  statute  that  we  are  talking  about. 

Mr.  Maroin-ey.  The  Executive  order  agrees  with  you  100  percent 
on  that,  Senator,  and  doesn't  purport  to  require  classification  except 
Avith  respect  to  a  very  small  percentage  of  governmental  informa- 
tion. 

Senator  Hart.  Until  my  next  question,  we  still  are  not  talking 
about  the  classified  matter.  We  are  talking  about  this  other  disclo- 
sure and  the  broader  definition. 

Well,  on  the  classified  information,  that  is  section  1124,  which 
makes  it  a  felony  for  anyone  in  authorized  possession  of  classified 
information  to  disclose  it  to  any  person  unauthorized  to  receive  it. 

Now,  I  have  suggested  that  the  provision  cover  disclosure  with  in- 
tent to  hai'm  our  national  security — disclosure  which  is  actually 
harmful  that  a  person  has  reasonable  grounds  to  believe  would  be 
harmful — should  suffice  to  protect  legitimate  security. 

We  have  discussed  it.  In  drafting  j'our  bill,  the  Department  feels 
it  needs  broader  provisions  protecting  any  defense  communication 
information. 

But  whichever  way  we  go  on  that  issue,  whichever  way  you  come 
out.  if  there  are  provisions  in  the  law  which  prohibit  disclosui'e  of 
iirformation  either  under  your  approach  or  the  one  I  am  trying  to 
develop,  why  would  we  also  need  the  additional  provision  like  sec- 
tion 1124,  which  makes  a  disclosure  of  classified  information  crimi- 
nal without  regard  either  to  the  state  of  mind  of  the  accused  or  of 
the  content  and  the  nature  of  the  information? 

Let  us  forget  for  a  minute  the  Searheck  case.  Why  do  we  need  it? 

Mr.  Makoxey.  Because  very  often  when  thei-e  is  an  unauthorized 
disclosure  of  properly  classified  information,  the  Government  nuist 
nuike  a  judgment  as  to  whether  or  not,  in  pursuing  the  prosecution,, 
it  is  pi-epared  and  should,  in  the  national  interest,  adduce  evidence 
at  the  trial  to  demonstrate  why  the  information  does  in  fact  relate 
to  the  national  defense. 

In  other  words,  Ave  should  not  always — particularly  where  it  is 
with  respect  to  a  Government  employee'  who  has  been  given  a  trust 
to  preserve  and  safeguard  classified  information — we  should  not  al- 
ways have  to  reveal  on  the  public  recoi'd  the  very  information  whicJi 
tiie  classification  laws  are  designed  to  pi-otect. 
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Now,  we  do  have  to  make  that  choice  under  the  other  provisions. 

Senator  Hart.  Under  ^^•hich  i 

Mr.  Maroney.  Under  the  other  provisions :  1121,  1122,  or  1123.  If 
we  were  prosecutinjv  a  private  citizen,  newspaper  reporter,  or  anyone 
else  under  one  of  these  provisions  we  do  have  to  prove  why  the  in- 
formation related  to  the  national  defense  and  what  the  information 
was. 

We  don't  feel  that  we  should  have  to  do  that  always  in  the  case  of 
a  Government  employee  or  other  authorized  holder  v/ho  has  a  spe- 
cial trust  and  responsibility  to  handle  the  information  in  a  certain 
way  prescribed  by  the  Executive  order. 

Senator  Hart.  We  get  to  that  eventual  question  of  why  we  should 
criminalize  disclosure  of  information  that  shouldn't  have  been  classi- 
fied in  the  first  instance  ? 

Mr.  Maroxey.  Well,  of  course,  we  are  not  trying  to  protect  infor- 
mation which  shouldn't  have  been  classified. 

As  I  indicated  earlier,  the  Executive  order,  I  believe,  builds  in  a 
remedy  to  eliminate  such  probabilities,  and  it  seems  to  me  that  the 
appropriate  way  to  proceed  by  a  Government  employee  who  has  a 
responsibility  to  handle  classified  information,  if  he  disagrees,  is  to 
use  that  remedy.  He  can  go  to  his  superiors  and  he  can  eventually, 
in  his  department,  go  to  the  Department  Review  Committee,  which 
is  made  up  of  people  on  a  department  wide  basis,  high  level  officials. 
If  they  turn  him  down,  he  can  go  to  the  interagency  committee, 
which  is  a  high-level  body  made  up  from  the  broad  spectrum  of 
Government  agencies,  and  he  can  tell  his  case  to  them. 

If  it  is  a  case  in  which  somebody  is  only  trying  to  cover  up  their 
stupidity  or  cov^er  up  graft,  it  is  hard  for  me  to  believe  that  this 
Government-wide  agency  is  going  to  disagree  with  him  and  say, 
*'No,  we  will  keep  the  classification  secret  within  the  meaning  of  the 
Executive  order." 

Senator  Hart.  You  say  he  has  that  remedy,  but  so  would  you  have 
a  remedy  without  needing  the  criminal  sanction  if  some  fellow  ran 
around  town  blowing  whistles  on  documents  that  wei-e  improperly 
classified. 

Do  you  need  a  criminal  sanction?  The  agency  head  or  the  Presi- 
dent has  ample  power  to  discipline  him  or  even  fire  him. 

Mr.  ^Maroney.  There  is  room  for  that  remedy  today.  We  think 
that  there  ought  to  be  a  criminal  sanction  for  a  violation  of  this 
kind  of  trust  by  the  person  authorized  to  have  access  to  this  sensi- 
tive information. 

Senator  Hruska.  Would  the  Senator  yield  long  enough  for  the 
Chair  to  make  an  announcement  ? 

We  will  proceed  for  a  while  yet  with  this  witness.  If  we  finish, 
then  fine.  If  not,  we  will  resume  our  session  here  at  2  o'clock  or  as 
early  after  the  scheduled  1 :30  vote  in  the  Chamber  as  possible,  to  go 
on  until  about  a  quarter  to  4. 

Senator  PIart.  If  the  accused  doesn't  have  the  defense  of  improper 
classification 

Mr.  Maroney.  Under  1124  only? 

Senator  Hart  [continuing],  wouldn't  that  permit  Government  of- 
ficials to  classify  material  in  order  to  hide  any  information  he  seeks 
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to  keep  from  the  public,  not  harmful  to  our  security;  might  indeed 
be  a  benefit  ? 

Now,  that  is  the  kind  of  power  that  I  sense  is  vested  in  an  agency 
in  the  approach  that  you  take. 

Mr.  Maroney.  Well,  that  statute  certainly  would  not  aid  the  Gov- 
ernment official  to  do  something 

Senator  Hart.  You  talk  about  the  review  procedure,  but  the  kind 
of  improper  classification  that  has  the  highest  sensitivity  and  impor- 
tance and  generates  the  greatest  political  confidence,  it  would  in-r 
elude  the  two  examples  I  raised,  cost  overuns,  improprieties  in  con- 
tract awards. 

Here  again,  we  cannot  forget  our  own  experiences.  It  doesn't  make 
any  difference  whether  the  administration  is  Democratic  or  Republi- 
can, they  are  reviewing  themselves. 

I  don't  care  whether  they  have  20  fellows  there  or  one  White 
House  counsel,  they  are  reviewing  themselves. 

Mr.  Maroney.  In  the  first  instance,  it  is  a  particular  department 
reviewing  what  was  done  in  a  part  of  the  department. 

In  the  ultimate  appeal  to  the  interagency  committee  it  is  repre- 
sentatives from  a  number  of  departments,  and  remember,  they  are 
supposed  to  be  applying — they  are  taking  an  oath  of  office  also. 
They  are  supposed  to  be  applying  the  standards  laid  down  by  the 
President  in  the  Executive  order  as  to  what  can  be  properly  classi- 
fied and  what  classification  it  should  carry. 

Gentlemen,  I  just  don't  believe 

Senator  Hart.  Let  me  ask,  and  this  is  an  idea  that  was  suggested 
in  the  Harvard  Law  Review — oh,  I  am  wrong,  it  was  a  communica- 
tion to  this  committee  from  a  professor  named  Heyman  at  Harvard, 
who  served  as  a  legal  counsel  in  the  State  Department. 

He  suggested  at  least  we  provide  a  defense  under  this  disclosure 
of  classified  information  if  the  information  had  been  classified  pri- 
marily for  the  purpose  of  protecting  officials  from  embarrasment. 
Would  you  agree  with  that  ?  Why  not  put  that  in  ? 

Mr.  Maroney.  As  a  practical  matter,  Senator,  I  think  you  do  have 
that  kind  of  a  buffer. 

If  you  have  a  situation  like  that  and  there  is  a  disclosure  of  a  doc- 
ument which  has  been  stamped  secret,  and  it  is  completely  wrong- 
fully so  stamped,  and  it  only  covers  up  corruption  or  something,  you 
have  the  prosecutor  in  the  case  who  has  to  make  a  prosecutorial 
judgment  as  to  whether  or  not  the  indictment  should  be  sought,  and 
I  think 

Senator  Hart.  Why  don't  we  provide  for  it  in  the  statute  ? 

Mr.  Maroney.  Because  then  you  build  in 

Senator  Hart.  From  the  embarrassment  and  corruption. 

Mr.  Maroney.  Then  you  build  in  a  test  which  defeats  the  whole 
purpose  of  the  statute ;  you  build  in  a  defense  based  on  the  nature  of 
tlie  document  and  the  Government  at  the  trial  has  to  disclose  what 
the  information  was. 

If  you  provide  that  kind  of  a  test,  j^ou  may  as  well  eliminate  1124 
and  ride  with  1122  and  1123. 

Senator  Hart.  Aren't  you  downgrading  the  court's  credibility  ? 

I  am  not  an  experienced  fellow  in  in-camera  procedure,  but  I  have 
sat  through  some  law  school  lectures  describing  them,  and  I  read 
about  them  once  in  a  while. 
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Isn't  there  a  way  to  permit  this  kind  of  defense  to  be  made  and 
not  unveil  everything  and  even  if  you  don't  mi  veil  everything; 
might  it  not  be  better  to  expose  the  corruption  ? 

Mr.  Maroney.  I  don't  know  if  you  could  constitutionally  build  in 
a  defense  to  be  determined  by  in-camera  inspection,  solely  by  th6 
judge. 

The  rationale  behind  this  is,  as  I  see  it,  that  a  Government  em- 
ployee— ^I  say  Government  employee  but  it  could  cover  other  people 
in  authorized  possession  of  classified  information — in  that  capacity 
is  given  a  trust  under  the  provisions  of  the  Executive  order  to  safe- 
guard the  information  as  to  which  an  official  knowledgeable  in  the 
facts  has  made  a  judgment  that  it  should  be  entitled  to  protection 
within  the  standards  of  the  Executive  order.  That  employee  should 
not  be  free  on  his  own,  and  perhaps  oftentimes  without  all  the  fac- 
tors that  went  into  the  judgment  to  classify,  to  abort  that  process  by 
making  an  independent  disclosure  without  the  possibility  of  a  crimi- 
nal sanction. 

If  he  has  a  legitimate  point  to  make,  I  submit  that  he  can  follow 
the  processes  that  are  permitted  to  him.  I  also  submit  that  he  can 
get  a  fair  determination  of  whatever  complaint  he  may  have.  Maybe 
he  could  assume  that  once  in  a  thousand  situations  he  would  not  get 
redress. 

Senator  Hart.  I  think  Senator  Cook  addressed  himself  to  this  ear- 
lier. 

Senator  Cook.  What  bothers  me  about  this,  Senator,  is  that  he 
really  has  this  kind  of  opportunity  to  appeal. 

Tile  Executive  order  doesn't  really  refer  to  the  individual  who 
finds  himself  in  that  kind  of  a  position. 

It  refers  to  the  individual  who  classifies.  It  refers  to  the  individ- 
ual who  wishes  to  declassify  something  within  the  framework  of  his 
own  department,  but  this  appeal  that  you  have  continued  to  talk 
about  I  don't  really  get  out  of  reading  11652.  ' 

The  thing  that  bothers  me  that  Senator  Hart  has  raised — let's 
turn  to  page  2  of  the  Executive  order  relative  to  the  phrase  "confi- 
dential." ' 

It  says  in  there  the  test  for  assigning  confidential  classification 
shall  be  whether  its  unauthorized  disclosure  could  be  reasonably  ex- 
pected to  cause  damage  to  the  national  security. 

Why  isn't  that  same  test  applied  to  a  man  who  is  accused  of  hav- 
ing distributed  information  that  is  marked  confidential  ? 

If  that  is  the  test  that  applies  to  literally  hundreds  of  people  in 
the  Government  who  summarily  put  confidential  on  something,  why 
isn't  that  same  test  applied  to  an  individual  ? 

You  see,  you  keep  saying  to  me,  because  this  individual  is  in  a  po- 
sition of  trust  and  the  trust  says  he  must  apply  that  principle  be- 
cause all  he  has  to  do  is  see  the  word  "confidential." 

Why  can't  you  apply  that  same  rule  to  the  man  who  is  accused  of 
distributing  something  marked  "confidential"  which  would  not  fall 
within  the  test  of  whether  it  is  unauthorized  disclosure  and  would 
reasonably  expect  it  to  cause  damage  to  the  national  security  ?  • 

Mr.  j\Di.R0XEY.  The  purpose  of  1124  is  to  try  to  obviate  the  neces- 
sity of  disclosing  the  information,  which  the  Government  feels  is 
entitled  to  protection  in  the  interest  of  national  defense,  in  order  to 
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sustain  a  prosecution  where  it  involves  a  Government  employee  or 
someone  having  breached  his  trust. 

Now,  in  the  other  provisions 

Senator  Cook.  I  get  in  thr  Scarheek  case — again,  I  go  l^ack  to  this— 
here  is  a  guy  who  received  three  10-year  sentences  and  neither  the 
prosecutor  nor  the  judge  or  anybody  looked  at  the  three  particular 
items  the  Ambassador  marked  '•confidential.'' 

However,  the  Polish  Government  has  that  material.  That  is  what 
they  were  maiked  to  protect  from,  and  yet  we  can't  make  a  determi- 
nation whether  ]\Ir.  Scarbeck  really  gave  away  information  which 
involved  the  security  of  the  United  States. 

Mr.  Maroxey.  Because  mider  the  particular  statute  there  was  no 
requirement  the  Government  make  that  disclosure  in  that  case. 

Senator  Cook.  That  is  what  I  am  talking  about. 

We  would  have  been  in  a  hell  of  a  shape  if  there  had  been  noth- 
ing in  the  envelope  and  yet  it  was  marked  "top  secret.'' 

INIr.  jNIaroxey.  If  it  is  simply  an  envelope  'I 

Senator  Cook.  How  do  we  know  ? 

I  mean  look,  I  have  to  tell  you,  because  the  prosecutor  doesn't  get 
it,  the  judge  doesn't  get  it,  the  jury  doesn't  get  it 

Mr.  jMaroxey.  In  that  case,  and  under  this  provision,  an  official 
who  classified  the  information  would  have  to  testify  that  this  partic- 
ular document  was  classified  by  liim  as  secret  or  confidential  pur- 
suant to  the  Executive  order,  and  testify  concerning  his  conclusion 
as  to  why  it  was  entitled  to  protection  under  the  Executive  order.  So 
if  it  w^as  an  empty  envelope  with  a  secret  stamp  on  the  outside 
nobody  would  be  in  a  position  to  so  testify. 

Senator  Cook.  I  can't  read  in  the  Scarbeck  case  that  the  Ambassa- 
dor testified 

Mr.  Maroxey.  Ambassador  Beam  did  testify. 

Senator  Cook.  It  merely  says  the  Ambassador  had  the  right  under 
this  authority  because  the  Department  of  State  listed  that  he  had 
the  riglit  to  classify. 

Mr.  ^Maroxey.  Under  this  provision  we  certainly  have  to  show  it 
is  classified  information  under  the  conditions  of  the  statute. 

Senator  Cook.  The  point  of  his  testimony  really  doesn't  mean  that 
it  is  so. 

I\lr.  IMaroxey.  It  doesn't  mean  that  he  was  right;  that  is  right.  It 
doesn't. 

Senator  Cook.  It  happens  that  the  guy  is  spending  30  years  in 
prison  and  we  don't  know  whether  it  is  right  or  not.  That  is  what  I 
mean  in  the  interpretation  of  how  we  write  these  things. 

Senator  Hruska.  Would  the  Senator  yield? 

Senator  Cook.  Yes. 

Senator  Hruska.  Isn't  that  something  the  employee  knows?  He 
can  read  well  enough  to  identify  the  word  ''confidential,''  or  ''secret," 
or  ''top  secret." 

One  of  his  ofTicial  duties  is  to  abide  by  that.  He  doesn't  have  to 
spend  ;>()  yeais  in  jail  unless  he  willfully  and  knowingly  hands  that 
to  somebody  not  entitled  to  receive  it. 

Mr.  Maroxey.  That  is  right. 

Senator  Hruska.  Ho  doesn't  hav^e  to  go. 
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Senator  Cook.  Except  we  have  found  for  instance  in  the  files  of 
Government  things  that  have  been  chissified  as  confidential,  which 
are  newspaper  articles  out  of  newspapers  in  daily  circulation. 

Now,  they  are  in  an  envelope  and  he  has  no  knowledge  of  what  is 
in  it  except  it  is  confidential  and  it  deals  with  a  particular  depart- 
ment and  they  want  any  confidential  information  they  can  get  out  of 
the  department,  and  he  turns  that  over  to  a  foreign  power,  and  it 
was  a  newspaper  article  that  appeared  in  the  New  York  Times  and 
Washington  Post. 

The  thing  I  am  saying  is  that  the  court  does  not  look  behind  what 
is  in  that  envelope. 

Senator  Hruska.  That  is  right. 

Mr.  ]\Iaroney.  That  is  right. 

Senator  Hruska.  He  knows  enough  to  read  confidential ;  he  knows 
it  is  against  the  law;  it  is  his  sacred  trust  and  obligation  not  to  do 
it.  To  allow  him  to  give  it  to  a  person  knowing  it  is  classified  will 
destroy  the  whole  system,  and  that  is  the  basis  for  the  Scarheck  case. 
It  says  you  don't  engage  in  a  classification  system  which  can  bo 
negated. 

There  is  no  problein.  That  man  can  respond  to  a  congressional 
committee.  If  he  has  any  doubts  about  whether  the  classification  is 
silly  or  otherwise  improper,  he  can  take  it  to  a  review  committee. 
There  is  no  problem  for  the  further  reason  that  there  are  definite 
standards  and  guidelines  in  this  Executive  order  that  is  not  even  a 
year  old  yet,  and  under  which  tremendous  progress  has  been  made. 
They  are  guidelines  and  standards  which  are  to  be  followed.  A 
newspaper  article  would  not  cjualify  for  classification. 

There  are  penalties  against  a  man  who  classifies  a  newspaper  ad 
or  story  or  any  other  improper  classification. 

Now  then,  do  you  want  a  system  of  classification  or  don't  you  ? 

If  you  don't  want  it,  let  the  man  with  impunity  say,  "well,  it  is 
true  I  gave  this  recipe  for  certain  kinds  of  explosive.  It  is  marked 
'top  secret,'  and  I  want  you  to  prove  that  it  is  proper  classification." 
Now,  they  will  have  to  go  into  the  vrhole  subject  in  open  court  of 
giving  the  foundation,  the  history,  and  the  related  matters  to 
making  this  particular  formula  for  this  explosive  which  has  been 
l^roperly  classified. 

There  are  as  many  safeguards  as  can  be  devised  in  the  present 
Executive  order. 

I  suggest  before  we  continue  with  that  sort  of  approach  to  it,  that 
we  read  the  report  of  the  Interagency  Review  Committee  to  sec  what 
has  been  done  and  what  is  portended  for  the  future  in  that  field. 

Senator  Cook.  INIay  I  say  this,  Mr.  Cliairman,  that  I  can't  really 
in  essence  disagree  with  the  case  that  you  give  as  an  exhibit. 

I  cannot  disagree  with  you  on  that  at  all.  I  have  to  agree  in  that 
kind  of  a  situation  and  under  those  types  of  terms  that  the  severest 
penalties  of  the  law  should  certainly  apply  and  I  can't  argue  that 
point. 

But  I  can't  got  out  of  the  Executive  order  what  you  Gentlemen 
get  out  of  it,  and  you  are  talking  about  the  penalty  for  someone  who 
classifies. 

It  says  relocated  abuse  of  the  classification  process  shall  be 
grounds  for  administrative  reprimand.  I  have  to  tell  you  I  can't 
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equate  that  in  my  mind  to  the  severe  penalties  that  apply  in  relation 
to  the  categories  and  not  apply  those  same  criminal  penalties  to 
those  who  promiscuously  classify  Government  material  which  should 
not  be  classified  to  that  extent  and  that  degree. 

If  we  could  know  what  is  classified,  without  any  shadow  of  a 
doubt,  is  within  the  interest  of  the  country  and  its  national  defense, 
then  I  agree  with  what  you  are  saying. 

But  the  point  I  am  making  is  that  even  Avith  the  review  board, 
this  review  board  consists  of  members  of  the  Department  who  have 
the  right  to  classify ;  so  therefore,  again  what  you  are  doing  is  inter- 
preting your  own  rights  to  classify. 

For  instance,  it  says  in  here  before  this  shall  go  into  effect  each 
department  of  the  Government  shall  set  forth  its  rules  and  regula- 
tions relative  to  how  it  will  classify.  _ 

I  assume  the  Dei)artment  of  Justice  has  submitted  to  the  Review 
Committee  its  rules  and  regulations,  its  commissions  by  which  it 
shall  classify  ? 

Mr.  ]VL\RONET.  That  is  right. 

Senator  Cook.  Are  those  available  to  the  committee  ? 

Mr.  Maroney.  Yes. 

Senator  Cook.  May  we  have  a  copy  of  them  ? 

Mr.  Maroney.  Yes. 

Senator  Cook.  So  that  we  can  see  what  you  consider  to  be  within 
the  classificatory  designations  of  those  three  top  classifications. 

Mr.  Maroney.  The  designation  itself  admits  what  is  includable. 

Senator  Cook.  I  think  it  would  be  helpful  to  see  those. 

Mr.  JSIaroney.  Might  I  also  point  out,  Senator,  you  raised  the 
question  earlier,  you  didn't  read  in  the  Executive  order  as  we  do  this 
appeal  procedure  that  is  available  to  an  employer  or  anj'body. 

Senator  Cook.  Give  me  the  number. 

Mr.  I^Lvroney.  Section  7(a)  (2)  in  the  Execution  order  and  (b)  (1) 
and  (2)  under  section  7,  as  well  as  section  13. 

Senator  Cook.  "Wait  a  minute,  it  says  an  administrative  and  judi- 
cial officer  of  the  United  States  who  unnecessarily  classifies. 

This  isn't  the  gentlemen  who  distribute.  This  is  the  gentleman 
who  unnecessarily  classifies  something. 

Mr.  Maroney.  Our  point  is,  he  should  go  that  route,  he  should 
take  administrative  action  available. 

Senator  Cook.  Before  he  makes  distribution  of  what  is  top  secret 
secret  or  confidential? 

Mr.  Maroney.  Yes. 

Senator  Cook.  AVhat  I  am  saying  is  that  may  well  be  right,  but 
that  is  available  to  him  after  the  fact  when  we  talk  about  the  distri- 
bution of  secret  or  top  secret  or  confidential. 

Senator  Hruska.  It  is  not  available  under  the  provisions  of  pres- 
ent law  and  the  Supreme  Court  said  so. 

Senator  Hart.  I  just  have  three  more  questions. 

When  we  began,  we  suggested  that  this  difficult  balancing  business 
between  the  claims  of  the  first  amendment  and  the  obligation  to  i^ro- 
tect  the  country's  security,  ultimately  the  resolution  of  those  claims 
should  be  in  the  hands  of  the  court. 

Ultimately,  it  is  your  feeling  or  the  Department's  feeling  that  the 
courts  can't  resolve  this  classification  issue  in  the  narrow  sense  I 
have  described. 
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Mr.  Maroney.  We  are  already  at  that  point  with  respect  to  exist- 
ing statutes.  Senator. 

Senator  Hart.  I  know,  we  are  talking  about  what  we  can  do  that 
is  better. 

Mr.  Maroxey.  From  a  constitutional  standpoint,  the  courts  have 
sanctioned  it. 

Senator  Hart.  Tlie  Supreme  Court  hasn't. 

Mr.  Maroney.  Certiorari  was  denied. 

Senatoi-  Hart.  What  does  that  mean? 

Mr.  Maroney.  It  means  the  Court  refused  to  review  the  Court  of 
Appeals. 

Senator  Hart.  But  this  has  no  bearing  on  the  merits. 

Mr.  Maroney.  It  is  not  an  affirmance  by  the  Supreme  Court 

Senator  Hart.  But  in  any  event,  on  the  question  of  whether  the 
courts  can  in  certain  of  these  cases  continue  to  be  the  ultimate  course 
for  resolving  the  complaint,  isn't  it  true  that  in  the  Pentagon  papers 
case  tliere  ^^ere  in  camera  proceedings  both  in  the  District  and  the 
Appellate  Court  ? 

Mr.  Maroney.  In  the  civil  cases,  yes,  sir,  not  in  the  criminal  case 
now  going  on  involving  that  subject  matter. 

Senator  Hruska.  The  question  there  was  not  under  the  equivalent 
of  section  1124,  but  under  sections  1121  and  1123. 

]Mr.  Maroney.  On  the  question  of  in  camera  proceedings,  I 
thought 

Senator  Hart.  On  the  question  the  court  could  proceed  in  a  fash- 
ion that  would  not  disclose  the  ultimate  secret  and  yet  enable  it  to 
determine  whether  the  accused — the  defendant 

Mr.  Maroney.  Also,  I  have  just  been  reminded,  in  the  closed  hear- 
ings that  were  held  in  the  District  Court  in  the  Washington  Post 
case,  that  was  not  really  an  in-camera  review  by  the  court.  Witnesses 
were  present,  the  defendants  in  the  civil  action  were  present,  and 
their  counsel  and  expert  assistants  were  present.  So  that  it  wasn't 
what  v/e  refer  to  as  an  in-camera  proceeding  which  means  that  the 
judge  reviews  in  chambers  information  submitted  for  a  determina- 
tion. 

Senator  Hart.  Was  it  iji-camera  in  the  sense  I  couldn't  walk  in, 
but  some  did  walk  in? 

It  was  confidential  but  not  literally  traditional  in-camera  ? 

Mr.  i\lAR(»NEY.  It  was  closed  generally,  but  it  was  not  closed  to  the 
parties  to  the  action  and  their  counsel. 

Senator  Hart.  I  p?'onii=ed  ther-e  were  just  three  questions. 

First,  subsection  (b)  of  section  1124  exempts  from  prosecution  the 
fellow  who  gets  classified  information  as  a  conspirator,  accomplice. 

As  I  understand  this,  a  newspaper  man  who  receives  classified 
information  under  this  section  could  not  be  proceeded  against  for 
the  receipt  of  that  document? 

Mr.  ]Maroney.  That  is  right,  sir. 

Senator  Hart.  What  is  the  purpose  of  this? 

Mr.  Maroney.  The  purpose  is  to  narrow  the  category  of  individu- 
als who  are  subject  to  tlie  criminal  sanction. 

Senator  Hart.  Would  not  the  reporter  or  his  editor  or  publisher 
still  be  involved  in  the  commission  of  a  felony  under  section  1123,  if 
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he  retainod  that  information  without  reporting  the  leakage  of  it  to 
the  officials  ? 

Mr.  ]\Iaroney.  If  the  information  did  in  fact  relate  to  the  national 
defense,  he  might  be  liable  for  failing  to  return  it  as  he  would  be 
under  present  law. 

Senator  Hruska.  But  not  under  1124? 

Mr.  JNIaroney.  Not  under  1124. 

Senator  Hruska.  And  that  has  been  the  law  for  25  or  50  years  ? 

Mr.  M^RONEY.  At  least  since  1917. 

Senator  Hart.  You  don't  classify  something  that  isn't  related  ? 

Mr.  Maroney.  You  are  not  supposed  to,  Senator,  though  maybe 
somebody  will  make  a  mistake  or  maybe  somebody  will  exercise  bad 
judgment. 

Senator  Hart.  I  am  taking  the  hard  core  case. 

]\Ir.  Maroney.  If  the  Executive  order  is  followed  in  fact  in 
every  case  under  1124,  the  Government  vrould  be  in  a  position  to 
prove  in  a  prosecution  under  sections  1121,  1122,  and  1123  that  the 
information  did  in  fact  relate  to  the  national  defense.  But  the  prob- 
lem is  that  we  would  have  to  make  the  disclosure  in  order  to  satisfy 
the  requirements  of  the  prosecution.^ 

Senator  Hart.  There  is  a  concession  to  the  media  involved  in  this 
section,  but  not  very  much,  because  I  didn't  mention  that  under  1122 
in  the  situation  I  have  described  if  the  material  was  related  to 
national  defense  and  they  communicated  it  to  others,  they  would  be 
stuck  under  1122,  too. 

Mr.  Maroney.  That  is  right,  but  any  prosecution,  of  course,  would 
have  to  carry  that  burden  and  make  the  disclosure.  That  is  conso- 
nant with  existing  law. 

Senator  Hart.  If  he  was  proceeded  against  under  1124,  that  is,  if 
a  proceeding  was  undertaken  under  1124,  would  this  individual  have 
to  disclose  the  sources,  because  he  can  be  prosecuted  under  1122  ? 

Mr.  JSIaroney.  That  would  be  a  separate  question  as  to  whether  or 
not^ 

Senator  Hart.  But  I  ask  it. 

Mr.  jMaroney.  You  mean  if  you  subpoenaed  a  reporter  and  inter- 
rogated him  concerning  his  source  ?  He  would  be  in  exactly  the  same 
position  he  is  in  toda3^  If  he  had  a  Fifth  Amendment  claim  he  could 
invoke  it.  1124  doesn't  put  him  in  any  different  position  than  he  is 
today. 

Senator  Hart.  Mr.  Chairman,  thank  you. 

I  apologize. 

Senator  Hruska.  Before  Senator  Cook  starts  his  questions,  it  has 
been  suggested  that  there  is  a  concession  in  1122  and  1123  to  the 
.media  but  not  very  much. 

That  is  a  state  or  condition  that  has  prevailed  for  a  long  time; 
hasn't  it?  ^ 

It  wasii't  created  by  the  Brown  Commission  or  Senator  McClellan 
or  the  Judiciary  Committee  or  the  Administration  bill  tliat  was  pre- 
pared ill  your  Department.  That  has  been  the  law  since  1917.  If  it  is 
a  matter  of  saying  we  will  junk  that,  that  is  a  different  ball  game. 

As  against  the  lirst  duty  of  a  nation  to  try  to  survive,  you  have  a 
frontal  collision,  and  there  is  where  we  have  to  make  our  decision. 
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Mr.  Maronet.  That  is  right,  and  there  is  where  the  Government  is 
put  to  its  burden  of  proof. 

Senator  Hruska.  Senator  Cook,  you  are  a  patient  man. 

Senator  Cook.  I  have  already  asked  my  questions.  Thank  you  very 
much. 

Senator  Hrfska.  Thank  all  three  of  you  for  being  here. 

Please  furnish,  if  you  will,  copies  of  the  memoranda  for  the  com- 
mittee and  the  staff. 

If  we  need  your  further  presence,  we  will  let  you  laiow. 

Thanks  for  coming. 

It  was  an  excellent  statement. 

We  will  recess  now  until  about  2:15,  because  the  vote  that  has 
been  scheduled  for  1 :30  is  now  scheduled  for  2  o'clock. 

[Whereux)on,  at  12  :50,  a  luncheon  recess  was  taken.] 

AFTERNOON  SESSION 

Senator  Hruska.  The  subcommittee  will  come  to  order. 
ISIr.  Landau,  who  has  filed  a  statement  with  the  Committee,  will 
proceed  to  testif}'. 
JNIr.  Landau. 

STATEMENT    OF    JACK    C.    LAHDAU,    NEWS    REPOETER    WITH 
NEWHOUSE  NEWSPAPERS 

Mr.  Landau.  Thank  you  very  much,  Senator. 

Unfortunately,  the  other  gentlemen  who  were  going  to  accompany 
me  this  morning,  Robert  Maynard  and  Robert  Jordan,  both  were 
called  away  this  afternoon,  Mr.  Jordan  on  a  legal  problem.  He  will 
try  to  get  back. 

Ajid  JNIr.  Maynard  had  a  column  that  he  had  a  deadline  for,  so  I 
am  sorry  we  aren't  able  to  give  you  the  kind  of  assistance  we  had 
wanted  to  give  you. 

Senator  Hrusk^\.  Would  either  of  them  like  to  submit  a  written 
statement  for  the  record  ? 

Mr.  Landau.  I  think  they  would. 

Senator  Hruska.  That  will  be  done  and  they  will  be  incorporated, 
along  with  your  statement,  into  the  record  at  this  point. 

Statement  by  Jack  C.  Landau,  and  Robert  C.  Maynard;   Accompanied  by 
Robert  Jordan,  Esq.,  Reporters  Committee  fob  Freedom  of  the  Press 

introduction 

My  name  is  Jack  C.  Landau.  I  am  a  working  news  reporter  employed  as  the 
Supreme  Court  correspondent  of  The  Neivhouse  Neivspapers.  I  am  accompanied 
by  Robert  C.  Maynard,  Associate  Editor  of  The  Washinciton  Post,  and  Robert 
Jordan,  formerly  general  counsel  of  the  Department  of  the  Army  and  now  an 
attorney  with  ttie  firm  of  Steptoe  and  Johnson.  I  am  a  member  of  the  Bar  of 
the  State  of  New  York.  Mr.  Maynard  and  I  are  here  today  as  individual 
reporters  in  our  capacities  as  members  of  the  Executive  Committee  of  The 
Reporters  Committee  for  Freedom  of  the  Press.  Mr.  Jordan  is  a  member  of  the 
Bar  of  the  District  of  Columbia  and  is  counsel  to  our  Committee  on  a  pro 
bono  basis  on  First  Amendment  problems. 

We  are  prepared  to  testify  on  certain  freedom  of  information  features  of 
three  different  proposals  to  reform  the  Federal  Criminal  Code — S.l  introduced 
by  Senator  McClellan,  S.l 400  drafted  by  the  Administration  and  introduced  by 
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Senators  McClellan  and  Hniska,  and  the  Brown  Commission  Code  drafted  by 
the  National  Committee  on  Reform  of  the  Federal  Criminal  Laws. 

The  Reporters  Committee  is  the  only  legal  defense  and  research  fund  organi- 
zation in  the  nation  exclusively  devoted  to  protecting  the  First  Amendment 
and  f reed om-of-in formation  interests  of  the  working  press. 

The  organizational  premise  of  tlie  Committee  is  tiiat  the  constitutional  inter- 
ests of  the  working  press  may  be  different  from  the  interests  of  media  owners 
or  other  groups  with  an  interest  in  preserving  First  Amendment  rights. 

The  Committee  was  formed  at  an  open  meeting  at  Georgetown  University  in 
March,  1970,  in  response  to  the  threat  posed  by  the  Justice  Department's  sub- 
poena policies.  It  has  been  funded  l)y  personal  donations  from  Steering  Com- 
mittee members  and  by  modest  foundation  grants. 

On  behalf  of  The  Reporters  Committee  and  of  the  working  press  as  a  class 
whom  our  Committee  represents  in  court  and  in  other  ways,  we  are  grateful 
for  your  invitation  to  testify  before  this  Congress  on  a  subject  which  is  of 
critical  importance  to  the  nation. 

Because  we  have  faith  that  the  Congress  wishes  to  protect  and  encourage 
First  Amendment  guarantees,  we  believe  that  Congress  should  strongly  oppose 
the  new  press  censorship  principles  incorporated  in  the  Administration  bill. 

Quite  simply,  tlie  Administration  is  attempting,  in  its  new  Criminal  Code,  to 
severely  restrict  the  ability  of  the  public  to  learn  about  government  policy 
making  decisions  and  government  reports  by  establishing  three  completely  new 
crimes  which  would  make  any  news  reporter  automatically  liable  to  criminal 
prosecutions  for  "receiving  stolen  property",  "theft",  and  "fraud"-against-the- 
government  for  merely  possessing  or  pul)lishing  the  contents  of  any  govern- 
ment report — delivered  to  him  verbally  or  in  writing — if  the  government 
infonnatiou  was  obtained  without  the  official  authorization  of  the  executive 
branch.  Under  the  Administration's  proposals,  the  report  could  be  anything 
from  a  highly  classified  document  to  a  Bureau  of  Indian  Affairs  report  to  an 
internal  Department  of  Justice  memo  on  pay-offs  in  the  Watergate  ease. 

To  be  able  to  seek  these  criminal  sanctions  against  the  press,  the  Adminis- 
tration has  developed  the  pernicious  theory  arguing,  for  the  first  time,  that  the 
government  owns  government  information. 

What  this  means  is,  under  the  Administration  proposal,  the  only  time  a 
reporter  would  be  legally  free  from  the  threat  of  prosecution  to  publish  gov- 
ernment iTiformation  is  if  the  information  came  to  him  by  government  hand- 
out— ^precisely  the  type  of  censorship  system  which  the  First  Amendment  was 
designed  to  eliminate.  We  believe  that  S.l  is  equally  offensive  because  it,  too, 
permits  prosecution  of  a  news  reporter  for  "theft"  and  "receiving  stolen  prop- 
erty" for  possession  or  publication  of  government  reports. 

At  this  point,  we  do  oppose  the  proposed  Federal  Criminal  Code  submitted 
by  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  on  the  theft 
question.  The  theft  sections,  1731,  1732,  et.  seq.  do  not  appear  to  be  clearly 
applicable  to  news  reporters,  although  we  would  hope  that  this  Subcommittee 
would  attempt  to  clarify  that  question  during  these  hearings. 

As  if  this  is  not  enough  to  dissuade  the  press  from  attempting  to  inform  the 
public  about  the  policy  decisions  of  the  government,  the  Administration  has 
added  two  new  laws  which  would  make  it  a  crime  for  a  reporter  to  disclose 
"national  defense"  information  regardless  of  whether  the  information  would 
pose  any  "clear  and  present  danger"  to  the  national  security  of  the  nation. 

Tlie  Brown  Commission  and  S.l  also  contain  similar  blanket  criminal  prose- 
cution threats  for  the  release  of  national  defense  information.  Under  all  three 
proposals  the  reporters  involved  in  publishing  the  Pentagon  Papers  would 
appear  to  be  clearly  open  to  criminal  prosecution. 

S.  14  00  CRIMINAL  CODE  KEFORM  ACT  OF  19  73 

It  is  abundantly  clear  that  the  Administration  has  drawn  its  bill  to  silence, 
through  the  use  of  the  criminal  laws,  the  type  of  reporting  involved  in  the 
Pentagon  Papers,  the  MyLai  Massacre,  the  Watergate  affair,  and  other  exam- 
ples of  aggressive  news  reporting,  embarrassing  to  the  government,  which  has 
depended,  in  whole  or  in  part,  on  government  compiled  information  and  re- 
ports obtained  by  the  media  without  authorization.  The  Bill  states: 

"Theft". — "A  person  is  guilty  of  an  offense  if  he  knowingly  takes  or  exer- 
cises uniinfborlzcd  ccmtrol  over  or  makes  an  unauthorized  use,  disposition  or 
transfer  of  .  ,  ,  property  of  another." 
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"*  *  *  There  is  federal  jurisdiction  over  an  offense  described  in  this  section 
if  *  *  *  the  property  is  owned  by,  or  is  under  the  care,  custody  or  control  of 
the  United  States  or  is  being  produced,  manufactured,  constructed  or  stored 
for  the  United  States." 

"Property"  is  defined  as  including  "intellectual  property  and  information." 

"Section  nS2-Receiving  Stolen  Property". — "A  person  is  guilty  of  an  offense 
if  he  receives  .  .  .  (stolen)  property." 

"Section  1742-Unauthorized  Use  of  a  Writing". — "A  person  is  guilty  of  an  of- 
fense if  with  intent  to  .  .  .  harm  a  government  *  *  *  he  knowingly  possesses  a 
writing  which  has  been  issued  without  authority." 

"Section  1301-Obstrueting  a  GoV'eiMment  Function  "by  Fraud". — "A  person  is 
guilty  of  an  offense  if  he  intentionally  obstructs,  impairs  or  i>erverts  a  govern- 
ment function  by  defrauding  the  government  in  any  manner." 

Prior  to  1970  it  would  have  been  difficult  to  accuse  the  Administration  of  in- 
tending, for  the  first  time,  to  apply  "theft",  "receiving  stolen  property"  and 
"fraud"  penalties  against  a  newsman  for  merely  receiving  government  informa- 
tion. But,  unfortunately,  we  now  have  what  we  believe  is  overwhelming  evi- 
dence of  the  Administration's  intent  to  prosecute  the  news  media  for  obtaining 
unauthorized  government  reports.  This  novel  legal  censorship  assault  conflicts 
shari^ly  with  both  American  constitutional  tradition — that  the  government  re- 
ports belong  to  the  public — and  specifically  with  the  incorporation  of  these 
constitutional  principles  in  the  1909  Copyright  Act. 

Until  1970,  to  the  best  of  our  liuowledge,  no  one  had  ever  suggested  that  a 
newsman  could  be  prosecuted  for  "theft",  "receiving  stolen  property"  or 
"fraud"  for  publishing  a  government  report.  Then,  during  the  oral  arguments 
before  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  in  the 
case  of  U.S.  v.  Washington  Post  (The  Pentagon  Papers)  tlie  Solicitor  General 
made  the  remarkable  statement  that  the  government's  ownership  rights  in  the 
Pentagon  Papers  were  similar  to  the  ownership  rights  of  Mrs.  Hemingway 
in  an  Ernest  Hemingway  manuscript — that  is  to  say  that  the  Justice  Depart- 
ment put  forth  the  pernicious  doctrine  that  the  executive  branch  has  a  com- 
mon law  proprietary  interest  (or  common  law  copyright)  iu  government  re- 
ports. 

Mr.  Griswold  repeated  this  argument  in  a  somewhat  more  modest  form  in 
the  Supreme  Court.  Fortunately,  neither  court  was  resi)onsive  to  the  Justice 
Department's  claim. 

But  the  government  did  not  give  up.  In  March,  1971,  it  indicted  Anthony 
Russo  and  Daniel  EUsberg  on  charges  of  conspiring  to  receive  stolen  govern- 
ment   property "studies,    reports,    memoranda    and    communications    which 

were  things  of  value  to  the  United  States  of  a  value  in  excess  of  $100."  In  ad- 
dition, tJie  indictment  accuses  the  defendents  of  an  equally  novel  crime — "to 
defraud  the  United  States  *  *  *  by  impairing,  obstructing  and  defeating  its  law- 
ful government  function  of  controlling  the  dissemination  of  *  *  *  government 
studies,  reports,  memoranda  and  commimications." 

Thus,  those  news  reporters  who,  for  The  New  York  Times,  The  Washington 
Post.  The  Boston  Glote  and  The  St.  Louis  Post-Dispatch,  obtained  the  Penta- 
gon Papers  are,  under  the  government's  theory  in  the  Ellsberg  case,  subject  to 
prosecution  for  "receiving  stolen  property",  "theft"  and  "fraud". 

The  government's  trial  brief  states  its  position  succinctly :  "Both  the  docu- 
ments and  their  content  are  the  property  of  the  United  States  and  remain  its 
property  until  they  are  *  *  *  released  by  the  government.  The  content  of  such 
*  *  *  documents  is  itself  government  property  quite  apart  from  the  govern- 
ment's ownership  of  the  sheets  of  paper  on  which  it  is  reported." 

The  government  trial  brief  adds:  "To  be  convicted  of  stolen  property  it 
need  only  be  shown  that  the  defendent  obtained  possession  of  or  some  measure 
of  control  over  the  property  *  *  *" 

However,  the  Justice  Department  realized  that  there  was  a  conceptual  prob- 
lem with  attempting  to  classify  as  government  property  the  facts  about  gov- 
ernment decision  making  contained  in  reports  paid  for  by  and  of  interest  to 
the  public.  Therefore,  it  has  added  in  S.  1400  a  new  definition  of  government 
property  to  clearly  cover  government  reports  by  including  as  government  prop- 
erty :  "intellectual  property  and  information  by  whatever  means  preserved."  It 
also  eliminated  from  the  receiving  stolen  property  statute  any  "intent"  and  it 
has  eliminated  any  requirement  that  the  government  information  have  any 
monetary  value  because,  of  course,  it  is  questionable  whether  a  government 
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report — owned  by  the  public  and  not  subject  to  copyright — can  have  any  mone- 
tary value. 

Our  view  of  the  Justice  Department's  intent  to  prosecute  newsmen  for  re- 
ceiving unauthorized  government  information  has  been  confirmed  in  a  remark- 
able interview  conducted  by  Morton  Kondracke,  a  reporter  for  The  Chicago 
Sun-Timci,  with  Ronald  L.  Gainer,  deputy  chief  of  legislation  for  the  Justice 
Department  and  the  chief  draftsman  for  this  section.  We  would  like  to  submit 
Mr.  Kondracke's  stories  for  the  record. 

According  to  Mr.  Kondracke's  story,  the  Justice  Department  proposal  would 
even  subject  a  newsman  to  a  "receiving  stolen  property'"  prosecution  if  he, 
without  authorization,  obtained  facts  from  a  government  report  verbatim  over 
the  telephone. 

The  only  federal  attempt  so  far  to  prosecute  a  newsman  for  receiving  unau- 
thorized government  facts  has  been  the  arrest  of  Mr.  Leslie  Whitten  of  the 
Jack  Anderson  Column  for  his  receipt  and  possession  of  several  boxes  of  re- 
ports compiled  by  the  Bureau  of  Indian  Affairs.  There  was  no  allegation  by 
the  government  that  Mr.  Whitten  participated  in  the  break-in,  but  only  that  he 
possessed  the  reports.  The  government  declined  to  seek  an  indictment  and  the 
case  was  dropped. 

The  Justice  Department  is,  unfortunately,  not  alone  in  wishing  to  inform  the 
public  through  information  by  government  hand-out  only.  The  State  of  Califor- 
nia has  already  adopted  the  Justice  Department  approach,  and  we  fear  that 
other  states  may  attempt  to  do  this  in  the  future. 

liike  the  Justice  Department,  California  has  recently  claimed  that  a  news  re- 
porter and  an  editor  can  be  convicted  for  receiving  stolen  government  property 
when  the  property  consisted  of  a  photographic  copy  of  a  list  of  state  civil 
service  employees  acting  as  undercover  narcotics  agents.  The  editor,  Arthur 
Click  Kunkin  of  The  Los  Angeles  Free  Press,  and  the  reporter,  Gerlad  R.  Ap- 
plebaum,  were  convicted,  and  the  conviction  was  upheld  by  the  appellate  divi- 
sion of  California. 

The  Reporters  Committee  submitted  a  brief  amicus  curiae  in  this  case  on 
certiorari  to  the  Supreme  Court  of  California.  We  will  submit  a  copy  of  this 
brief  for  the  record  and,  with  your  permission,  I  would  like  to  call  your  atten- 
tion to  one  section  of  our  brief  which  states :  "This  republic  is  founded  on  the 
principle  of  an  aggressive  and  probing  press,  not  on  the  principle  of  informa- 
tion by  self-serving  and  frequently  deceptive  government  handouts.  Public  in- 
formation belongs  to  the  public.  It  does  not  belong  to  the  Defense  Department 
or  the  President.  And  it  does  not  belong  to  the  Attorney  General  or  the  Gover- 
nor of  California." 

S.l. — S.l  is  equally  objectionable.  It  makes  it  a  crime  to  receive  stolen  prop- 
erty and  defines  property  as  "any  government  file,  record,  document  or  other 
government  paper"  taken  without  authorization  from  any  government  oflBce  or 
any  government  servant. 

S.l  does  not  attempt  to  extend  criminal  fraud  penalties  to  the  press  for  ob- 
taining unauthorized  government  information  by  obstruction  of  government 
process. 

S.l  appears  to  limit  its  coverage  of  obstruction  to  "physical  obstruction",  al- 
though we  would  appreciate  a  legislative  history  confirming  our  reading  of 
this  section. 

The  Brown  Commission  Report  does  appear  to  extend  the  existing  law  in 
the  areas  of  "theft"  and  "receiving  stolen  property"  to  cover  the  press  (Sec- 
tion 1732).  Like  S.l  the  proposal  would  include  any  "government  file,  record, 
document,  or  other  government  paper."  Like  both  S.l  and  S.1400,  the  Brown 
Commission  Report  eliminates  any  requirement  that  the  government  record 
liave  a  monetary  value.  The  .Justice  Department,  under  tis  current  view,  could 
))roliably  use  Section  1301 — "Obstruction  of  Govei-nment  Function" — against  the 
unauthorized  publication  of  government  reports. 

Position  of  The  Reporters  Committee  for  Freedom  of  the  Press. — It  is  the 
position  of  The  Reporters  Committee  that  news  reporters  and  news  organiza- 
tions must  be  fr(>e  from  any  civil  or  criminal  penalties  stemming  from  the  pos- 
session or  pultlication  of  any  government  information  except,  perhaps,  in  the 
narrow  area  of  information  which  clearly  would  pose  a  "direct,  immediate  and 
irreparable  injury"  to  the  national  security. 

For  all  in-actical  purposes  this  appears  to  be  the  standard  agreed  to  by  at 
least  five  of  the  Supreme  Court  Justices  in  the  Pentagon  papers  litigation. 
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It  should  be  clear  that  the  passive  receipt  of  government  reports  and  their 
publication  by  the  news  media  in  the  public  interest  must  not  be  subject  to  the 
blanket  threat  of  criminal  prosecution  merely  because  the  government  does  not 
want  the  public  to  know  what  the  report  contains.  This  is  prior  restraint  in 
its  most  ancient  form — an  ability  to  criminally  punish  publication  regardless 
of  content  and  regardless  of  the  effeet  of  publication  upon  the  welfare  of  the 
nation. 

In  fact,  the  use  of  a  blanket  criminal  penalty  to  stop  publication  of  news — 
regardless  of  the  content — uses  the  original  prior  restraint  tool  of  the  British 
Monarchy  which  used  the  criminal  libel  laws  to  punish  publication  of  any  in- 
formation which  displeased  the  king. 

We  have  always  permitted  criminal  and  civil  penalties  stemming  from  the 
effect  of  the  published  information — such  as  the  criminal  obscenity  or  civil 
libel  laws — but  never  for  the  publication  itself.  (Cf.  Near  v.  Minnesota  2S3 
U.S.  097)  If  then  the  press  can  only  publish  what  the  government  says  it  can 
publish,  the  press  ceases  to  be  an  independent  institution  operating  for  the 
benefit  of  the  public  and  is  converted  into  a  government  propaganda  tool  su- 
pinely accei>ting  without  question  the  information  which  the  government  decides 
it  may  publish. 

We  start  then  with  the  premise  that  the  Congress  shall  make  no  law  abridg- 
ing the  freedom  of  the  press.  We  should  also  like  to  i-emind  the  Committee 
that  Congress  was  specifically  ordered  in  Article  I — not  just  to  be  neutral — but 
to  actively  encourage  the  free  flow  of  information  and  ideas  to  the  public :  "To 
promote  the  Progress  of  *  *  *  useful  Arts,  by  securing  for  *  *  *  Authors  *  *  * 
the  exclusive  Right  to  their  respective  Writings  *  *  *"  (Article  I,  Section  8). 

Furthermoi-e,  we  have  always  believed  that  the  freedom  of  the  press  guaran- 
tee includes  a  penumbra  of  constitutional  rights,  including  the  right  of  a  news 
reporter  to  freely  associate  and  receive  infoi'mation  from  all  segments  of  the 
population,  including  government  employees  (Cf.  N.A.A.G.P.  v.  Button,  371  U.S. 
415). 

There  are  dozens  of  important  cases  which  uphold  the  doctrine  that  the  gov- 
ernment can  have  no  proprietary  ownership  interests  in  government  reports, 
Cf.  Puhlic  Affairs  Press  v.  Rickover,  1284  F.2nd  262;  Pearson  v.  Dodd,  410 
F.2nd  701 ;  First  Trust  of  St.  Paul  v.  Minnesota  Historical  Society,  146  F. 
Supp.  6.52.  In  addition,  there  is  the  strong  line  of  cases  defending  the  public's 
right  to  be  informed  of  new\s.  This  is  a  right,  even  more  important  than  the 
personal  right  of  a  public  official  to  be  protected  from  defamation — certainly  a 
more  ancient  and  strongly  rooted  right  than  the  right  of  the  government  to 
own  information  (Cf.  New  York  Times  v.  Sullivan.  376  U.S.  2.54;  Associated 
Press  V.  Walker,  388  U.S.  130;  Rosenbloom  v.  Metromedia  Inc.  403  U.S.  29). 

Then,  there  is  the  specific  right  to  republish  government  information  con- 
tained in  the  1909  Copyright  Act,  17  U.S.C.  Sec.  1  et.seq.  which  provides :  "No 
copyright  shall  subsist  in  any  publication  of  the  United  States  government,  or 
any  reprint  in  whole  or  in  part  thereof." 

We  respectfully  suggest  that  the  Department  of  Justice  bill — permitting  a 
criminal  prosecution  against  a  newsman  for  republication  of  a  government  doc- 
ument based  on  a  claim  of  government  ownership — would  completely  void  the 
1909  Copyright  Act.  Certainly  the  freedom  which  the  Copyright  Act  gives  the 
press  to  republish  government  information  is  a  meaningless  right  if  a  news- 
paper can  be  criminally  prosecuted  for  exercising  its  republication  rights  under 
the  Copyright  Act.  In  fact,  the  Justice  Department  is  attempting  to  impose  on 
our  society  the  press  licensing  and  Crown  Copyright  laws  of  Great  Britain,  the 
very  evil  which  the  First  Amendment  was  written  to  eliminate.  Against  the 
Constitution,  the  case  law  and  the  statutes,  what  does  the  Justice  Department 
offer  as  its  justification?  Ilass  v.  Hinkle,  216  U.S.  462,  a  1910  case  in  which 
three  cotton  speculators  were  accused  of  bribing  a  Department  of  Agriculture 
employee  in  order  to  obtain  advance  information  of  cotton  futures  and  also  to 
have  false  cotton  future  information  given  out  to  defraud  the  general  public. 

We  note  that  the  Court  severely  limited  the  Hass  case  in  the  unnnimous 
opinion  by  Chief  Justice  Taft  in  Hammcrsclimidt  v.  U.S..  265  U.S.  182,  in  1924, 
in  which  he  said  that  fraud  against  the  government  could  certainly  be  used  to 
prosecute  non-government  employees  who  use  false  government  reports  in  a 
conspiracy  involving  "trickery  .  .  .  bribery  of  an  ofiicial,  deceit  and  false  pre- 
tenses." The  government  has  chosen  to  ignore  Chief  Justice  Taft  and  to  rely 
mainly  on  the  Hass  opinion  bolstered  by  Dennis  v.  TJ.S.,  384  U.S.  855,  in  1966. 
But  here  again,  the  Dennis  case  involved  the  filing  with  the  government  of 
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false  information  in  order  to  obtain  free  government  services,  very  mucli  as  if 
one  filed  a  false  credit  report  to  obtain  a  government  loan. 

It  seems  clear  tbat  the  Justice  Department  is  attempting  a  grotesque  inter- 
pretation of  two  Supreme  Court  cases  in  order  to  cut  ofE  from  the  public  all  un- 
authorized government  information  by  analogizing  good  faith  reiwrting  of  gov- 
ernment studies  and  reports  with  a  couple  of  cotton  profiteers  in  1910  and  a 
labor  racketeer  in  1966. 

NATIONAL  SECURITY 

Having  already  subjected  the  press  to  the  blanket  threat  of  automatic  crimi- 
nal prosecution  for  receiving  stolen  property  and  fraud  for  publication  of  any 
government  report  regardless  of  its  content,  the  Justice  Department  added  an 
additional  legal  thumbscrew  by  again  asking  Congress  to  change  current  law 
and  to  subject  the  press  to  automatic  criminal  prosecution  for  "espionage"  and 
"disclosing  national  defense  information"  for  the  publication  of  virtually  any 
government  report  involving  "national  defense". 

The  existing  espionage  statute  (18  U.S.C.  793)  only  makes  it  a  crime  to  ob- 
tain "defense"  information  "with  intent  or  reason  to  believe  that  the  informa- 
tion is  to  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of 
any  foreign  nation."  Furthermore,  Sections  793  and  794  both  specifically  in  the 
statute  and  by  court  interpretation  have  been  aimed  at  conventional  saboteurs 
interested  in  "a  sketch,  photograph,  blueprint,  map,  model,  instrument  *  *  * 
writing  or  note." 

Thus  the  existing  law  requires  a  clear  "intent"  to  substantially  harm  the  na- 
tional security. 

This,  of  course,  was  the  great  stumbling  block  for  the  Administration  in  the 
Pentagon  Papers.  The  Administration  proposal  clearly  attempts  to  rewrite  the 
existing  espionage  statute  and  the  Pentagon  Papers  decision  by  making  it  a 
crime  for  a  news  reporter  to  "knowingly  communicate  information  relating  to 
the  national  defense"  (Sec.  1122). 

Section  1121,  the  proposed  espionage  section,  permits  a  newsman  to  be  prose- 
cuted if  the  "national  defense"  information  "may  be  used  to  the  prejudice  *  *  * 
of  interests  of  the  United  States." 

The  standard  here  is  extremely  vague.  How  is  a  newsman  to  guess  what 
may  or  may  not  "be  used  to  the  prejudice"  of  the  United  States? 

The  definition  of  "national  defense  information"  includes  virtually  any  type 
of  reporting  involving  foreign  affairs  because  it  encompasses  information  on 
the  "military  capability  of  the  United  States  or  of  an  associate  nation",  "mili- 
tary planning  or  operations",  "information  relating  to  intelligence  operations, 
activities,  plans,  estimates,  analysis,  sources  and  methods",  and  "the  conduct 
of  foreign  relations  affecting  the  national  defense". 

It  would  be  easier  to  ask,  under  the  Administration  proposal,  what  informa- 
tion regarding  foreign  affairs  would  not  subject  a  newsman  to  a  criminal  pros- 
ecution. 

Senator  McClellan's  bill  is  only  slightly  less  restrictive.  S.l  does  not  extend 
the  current  espionage  laM'S,  but  the  bill  does  contain  Section  2-5B8 — "Misuse 
of  National  Defense  Information",  which  would  permit  prosecution  of  a  news- 
man for  publication  of  "national  defense  iTiformation".  As  in  the  Administra- 
tion bill,  "national  defense  information"  does  cover  "intelligence  operations,  ac- 
tivities, plans,  estimates,  analysis,  sources  and  methods"  and  all  "military 
defense  planning  or  operations". 

The  Brown  Commission  Report  does  not  appear  to  attempt  to  extend  the  es- 
pionage laws  to  the  press.  However,  the  Brown  Commission  would  make  it  a 
crime  for  a  newsman  to  publish  any  "classified  communications  information". 
This  section  could  be  stretched  to  cover  a  broad  range  of  Pentagon  and  State 
Department  information  although  it  appears  to  be  designed  to  punish  publica- 
tion of  a  "code,  cipher,  or  cryptographic  system"  and  other  similar  informa- 
tion. 

We  think  that  the  Congress  ought  to,  in  every  way  possible,  encourage  the 
press  to  inform  the  public  about  the  way  its  government  operates  in  all  areas, 
whether  it  be  the  Department  of  Health.  Education  and  Welfare,  the  Depart- 
ment of  Justice,  or  the  Departments  of  State  and  Defense.  Certainly  there  is  a 
presumption  that  information  which  the  government  withholds  is  based  on  a 
reasonable  justification  in  the  public  interest. 

But  once  a  news  reporter  obtains  information  about  Watergate,  or  about 
Vietnam,  or  about  Thalidomide,  then,  under  our  system  of  laws,  the  govern- 
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ment  has  the  burden  of  providing  in  a  criminal  .statute  that  the  publication  of 
the  information  poses  a  "clear  and  present  danger"  to  some  "overriding  and 
compelling"  national  interest. 

Reporters  should  not  be  faced  with  pos.sible  jail  terms  for  publishing  any  in- 
formation the  government  has  not  released.  Reporters  should  not  face  jail 
terms  for  publishing  any  "national  security  information"  regardless  of  its  con- 
tent. In  the  Pentagon  Papers  case,  Dean  Griswold  told  the  United  States  Court 
of  Appeals  that  the  Constitution  did  not  authorize  the  courts  to  "second 
guess"  President  Nixon's  determination  that  the  publication  of  the  Pentagon 
Papers  would  harm  the  national  security.  The  Supreme  Court  disagreed.  The 
Justice  Department  proposal  would,  in  effect,  void  the  Pentagon  Papers  deci- 
sion. It  would  permit  the  government  to  criminally  punish  any  reporter  for 
publishing  "national  defense  information"  based  on  the  untested  and  self-serv- 
ing conclusions  of  the  executive  branch.  Our  Committee  cannot  believe  that  the 
Congress  will  authorize  any  such  British  Official  Secrets  Act  doctrine  to  be  im- 
posed upon  the  public  of  our  nation. 

CONCLUSION 

Taken  together,  the  Administration's  proposals — for  prosecutions  of  "theft", 
"fraud",  "receiving  stolen  property",  "espionage"  and  "disclosing  national  de- 
fense information" — would  establish  new  and  unprecedented  criminal  censor- 
ship powers  against  the  press  for  publishing  newsworthy  government  informa- 
tion and  would  amount  to  the  press  licensing  criminal  libel  and  Crown 
Copyright  system  which  the  Framers  of  the  Constitution  sought  to  eliminate  in 
the  First  Amendment. 

Senator  Hrtjska.  You  may  proceed. 

Mr.  Laxdau.  We  have  submitted  a  rather  lengtliy  statement  on 
this  question  and  basically,  we  have  two  fundamental  objections  to 
the  Code. 

The  first  objection  goes  to  the  theft,  receiving  stolon  property  and 
obstruction  of  justice  provisions,  because  these  would  make  news 
gathering  a  crime  when  it  involves  government  reports. 

The  underlying  premise  of  these  three  sections  of  the  Code  is  that 
the  Government  has  a  propriety  ownership  interest  in  government 
information  and  that  as  the  owner  it  can  prosecute  for  theft. 

Mr.  Blaket.  Are  you  suggesting,  Mr.  Landau,  that  this  is  not  the 
case  imder  present  law  ? 

Mr.  Landatj.  We  are  suggesting  it  is  definitely  not  the  case  under 
present  law. 

We  are  suggesting  the  doctrine,  except  for  the  1910  case,  first 
reared  its  head  during  the  arguments  of  the  Pentagon  Papers  when 
the  Solicitor  General  suggested  the  ownership  rights  in  the  Penta- 
gon Papers  were  similar  to  jMrs.  Hemingway's  ownership  rights  in 
the  Enmest  Hemingicay  case. 

They  repeated  that  argument  in  the  Supreme  Court. 

Mr.  Blakey.  If  in  fact  it  turned  out  that  you  were  wrong,  I  take 
it  your  objection  would  be  as  Senator  Hart's  was  this  morning. 
Your  position  is  independent  of  what  the  scope  of  the  present  law 
is? 

Mr.  Landau.  The  courts  have  never  upheld  the  Government,  at 
least  not  recently. 

We  don't  think  the  courts  have  ever  upheld  the  Government's 
novel  claim  of  proprietary  ownership  of  government  information. 

They  are,  of  course,  arguing  that  in  the  Ellsherg  case. 

Mr.  Blakey.  If  they  did.  you  would  still  take  the  same  position? 

Mr.  Landau.  You  mean  if  the  Supreme  Court  ruled  that  the  Gov- 
ernment does  have  a  proprietary  ownership  in  the  facts  compiled 
and  paid  for  by  the  taxpayers  ? 
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^h:  Blakey.  Yes. 

Mr.  Laxdau.  I  guess  we  would  have  to  maintain  that.  But  since 
the  f[uestioii 

]Mr.  Blakey.  You  are  really  arguing  the  policy  question  and  not 
the  legal  question? 

]\[r.  Laxpau.  We  think  we  are  arguing  the  legal  question.  We 
have  Pearson  v.  Dodd^  the  Lewis  and  Clark  Dairy  case,  and  the  Ad- 
mlral  Rickover  case  to  support  us.  We  have  on  our  side  the  over- 
whelming weight  certainly  of  the  courts  of  appeals  on  the  question  of 
proprietary  ownership,  and  we  think  what  the  Go\-ernment  is  at- 
tempting to  do  in  this  code  is  to  get  around  the  obstacle  that  is 
posed  by  constitutional  law"  and  by  the  1909  Copyright  Act  because 
there  doesn't  seem  to  be  any  question  in  anybody's  mind  that  if  the 
Government  can  prosecute  criminally  for  enjoying  rights  to  repub- 
lish documents,  then  the  1909  Copyright  Act  is  for  all  practical  pur- 
poses void. 

Mr.  Blakey.  Is  your  argument  limited  to  newspaper  reporters? 

Would  you  make  the  argument  that  no  person  could  be  convicted 
or  ought  to  be  convicted  for  receiving  stolen  property  where  the  per- 
soji  from  whom  the  property  stolen  was  the  Government  ? 

Mr.  Landau.  I  haven't 

Mr.  Blakey.  Why  would  you  limit  it  to  newspaper  reporters? 

Mr.  Landau.  I  would  have  to  study  that.  I  think  the  definition  we 
all  agree  on  is  persons  who  are  regularly  engaged  in  the  dissemina- 
tion of  news. 

jMr.  Blakey.  Would  you  include  in  that  category  representatives 
of  foreign  press  ? 

Mr.  Landau.  On  the  constitutional  side  of  it,  I  suppose  one  would 
say  that  a  resident  alien  has  the  same  rights  under  the  First  Amend- 
ment as  a  citizen  does. 

Afr.  Blakey.  Say  a  working  reporter  for  the  London  Times? 

Mr.  Landau.  On  the  constitutional  question.  On  the  statutory 
question.  I  do  not  know.  I  do  not  know  the  Copyright  Act  well 
enough  to  know  whether  a  foreign  alien  is  precluded  from  raising  a 
defense  in  the  Copyright  Act. 

Mr.  Blakey.  I  am  not  really  quarreling  with  you  so  much  about 
the  current  law. 

I  take  it  it  is  really  policy  questions  you  are  addressing  if  you 
want  to  exclude  from  the  receipt  of  stolen  i)roperty  newspaper  re- 
porters where  the  property  vras  stolen  from  the  Government  and 
consisted  of  information. 

I  am  asking  you  if  you  would  include  in  that  representatives  of 
foreign  })ress,  such  as  the  London  Times? 

]Mr.  Landau.  As  a  policy  question  ? 

Mr.  Blakey.  That  is  all  we  can  deal  with  initially  in  redrafting 
the  statute. 

Mr.  Landau.  We  can  deal  with  the  Constitution. 

Pearson  v.  Dodd  is  not  a  policy  question  opinion,  nor  is  the  Lewis 
and  Clark  Dairy  case,  nor  is  the  Rickover  case.  Tliose  are  constitu- 
tional cases. 

Mr.  Blakey.  If  the  Government  does  not  have  a  proprietary  in- 
terest in  the  information  for  some  purpose,  such  as  the  Rickover 
case  involved,  it  might  very  easily  have  it  for  other  purposes? 
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Mr.  Landau.  A  proprietary  interest? 

Mr.  Blakey.  Yes.  it  might  have  a  proprietary  interest  for  some 
purposes  but  not  otliers. 

The  only  question  I  am  really  asking  you • 

Mr.  Landau.  It  certainly  has  enough  of  a  proprietary  interest,  for 
example,  to  repulse  attempts  to  steal  it. 

Mr.  Blakley.  Well,  that  is  the  question.  If  that  is  sufficient  for 
repulsing  attempts  to  steal  it,  why  wouldn't  it  be  sufficient  for  pro- 
hibiting its  receipt? 

^Ir.  Landau.  Well.  I  think  thei-e  are  two  issues  here. 

One  is  the  concept  that  the  Government  owns  the  paper  and  we 
are  basically  not  dealing  witli  that  hcfe.  I  assume,  A^■ith  a  circum- 
stance where  the  I'eporter  is  going  in  and  breaking  up  desk  drawers 
but  gets  leaked  information. 

Nobody  would  defend  somebody  taking  a  crowbar  and  going  into 
a  Government  office  and  ta]^:ing  a  report. 

Mr.  Blakey.  I  take  it  that  you  really  haven't  squarely  respojided 
to  me  when  I  asked  you  would  you  include  a  representative  of  a 
foreign  newspaper  in  your  newspaper  exclusion. 

Would  you  include  a  representative  of  the  Londoii  Times? 

Mr.  Landau.  I  suppose  as  a  general  principle,  you  would  have  to 
extend — the  First  Amendment,  now  we  are  talking  about  the  First 
Amendment,  right  ? 

]\Ir.  Bl.\key.  You  can  answer  both. 

]Mr.  Landau.  Under  the  First  Amendment  I  would  assume  you 
would  have  to  extend  Pearson  v.  Dodd  to  a  foreign  resident  alien. 

You  might  run  into  different  problems  when  we  get  involved  with 
newspapermen  who  are  clearly  agents  of  their  foreign  government. 

We  might  face  then  an  espionage  problem  about  being  an  agent 
for  a  foreign  power. 

But  we  have  not  actually  compared  and  tried  to  resolve  the  con- 
flict on  that  issue. 

This  basically  is  the  first  of  our  complaints  and  I  think  it  is  im- 
portant to  note  hei-e  the  Government's  attempts  to  reinterpret  tlie 
existing  law  the  way  that  it  is  drafted,  the  new  statute  would  auto- 
matically subject  a  newsman  to  criminal  penalties  of  theft,  receiving 
stolen  property  and  obstruction  of  a  govermnent  function  by  fraud 
for  possession  and  publication  of  national  security  information  and 
any  other  type  of  government  information  regaidless  of  the  effect 
that  this  information  would  have  on  the  national  securitj^  or  general 
welfare  or  any  other  legitimate  policy  power  and  excess  that  Ave 
would  like  to  talJc  about. 

Then  it  seems  to  us  tliat  when  the  Administration  starts  proposing 
automatic  blanket  criminal  penalties  for  publication  alone,  then  that 
is  in  effect  a  crimiinal  libel  or  a  press  licensing  law.  because  that 
means  that  the  only  government  information  which  can  be  published 
free  from  an}'  threat  of  prosecution  is  information  v.diich  the  Gov- 
ernment dccicles  it  wants  the  public  to  have. 

Mr.  Blakey.  There  is  a  basic  limitation  that  the  statute  itself  is 
limited  to  information  related  to  national  defense. 

Mr.  Landau.  Well,  now  we  are  ttilking  about  the  other  sections. 
I  am  still  talking  about  the  revision  to  6-l:L  We  can  use  this  revi- 
sion of  the  interpretation  of  641  actually,  now,  to  get  at  government 
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information  regardless  of  whether  there  is  any  effect  on  the  national 
security.  The  Government  has  made  tlie  statement  for  the  first  time 
in  tlie  Ellsberg  case,  when  tliey  claimed  the  Government  owns  facts, 
and  furthermore,  tliat  Ellsberg  is  accused  of  obstructing  the  Govern- 
ment in  its  lawful  function  of  controlling  the  dissemination  of  gov- 
ernment information. 

Now,  they  face  a  lot  of  conceptual  problems  in  that  case  and  they 
tried  to  get  a  lot  of  the  conceptual  problems  that  have  been  raised  in 
this  statute. 

The  second  set  of  objections  we  have  roughly  parallels  the  objec- 
tions or  questions  raised  by  Senator  Hart  and  that  is,  one,  that  they 
redefined  the  Espionage  Act  under  substantially  looser  standards 
than  in  the  existing  Espionage  Act  and  added  this  new  section,  1122, 
which  prohibits  the  communication  of  any  national  defense  informa- 
tion. 

The  definition  of  national  defense  information  covers  such  a  broad 
area  that  is  is  verj'  difficult  to  try  to  discover  wliat  kind  of  infor- 
mation from  the  Defense  Department  or  the  State  Department  a 
ncAvspaper  could  publish  without  being  subjected  to  the  threat  of  a 
criminal  prosecution  under  1121  or  1122. 

Now,  here  again,  the  Government  is  trying  to  suliject  the  press  to 
the  threat  of  criminal  prosecution  for  a  whole  generic  area  and  a 
very  vague  one  at  that — government  information  for  publication, 
not  for  effect. 

All  they  have  to  prove  is  this  is  national  security  and  falls  within 
those  11  or  12  definitions,  and  that  is  it. 

There  is  no  reliance  on  the  Shank  doctrine.  There  is  no  reliance  on 
the  doctrine  suggested  in  the  Pentagon  Pajyers  case. 

There  is  no  necessity  to  prove  under  this  stature  that  there  is  any 
substantial  damage  to  the  national  security. 

Mr.  Blakey.  Would  you  equate  the  substantial  damage  to  the  na- 
tional security  or  possibility  therefor  with  meeting  the  Shank  test  of 
clear  and  present  danger  ? 

Mr.  Landau.  Well.  I  have  not  traced  down  the  digest  opinion  on 
the  refinements  of  Shank,  but  I  think  that  our  committer  has  taken 
the  position  that  the  clear  and  present  danger  test  or  something  close  t/O 
it,  certainly  should  be  the  standard  when  it  comes  to  criminally  pro- 
secuting the  news  media  for  publishing  government  information 
about  the  decision  making  process  or  the  fact  finding  processes  of 
the  Government. 

I  don't  think  it  is  fair,  Mr.  Blakey,  when  the  Washington  Post 
and  the  New  York  Times  or  any  newspaper  in  this  country  wants  to 
publish  something  out  of  the  State  Department  or  the  Defense  De- 
partment for  their  lawyers  to  have  to  go  back  and  research  through 
the  legislative  hearings  of  this  subcommittee  to  find  out  what  that 
statute  intends  to  say. 

I  think  that  statute  should  be  clear  and  definite  on  its  face,  and 
newsmen  should  know  what  they  are  facing  when  the}'  publish  it. 

I  don't  think  we  should  rely  on  Mr.  ]Nraroney  or  some  Executive 
group  in  the  White  House  whom  we  have  no  ability  to  communicate 
with,  to  tell  us  after  the  fact,  yes,  you  can  publish  that  or  No,  you 
are  going  to  jail. 
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That,  it  seoms  to  me,  is  much  too  vagiie  a  standard  for  a  criminal 
statute. 

We  woidd  like,  with  your  permission,  to  submit  several  exhibits  for 
the  committee. 

One  exhibit  involves  a  case  in  California  where  they  actually  have 
prosecuted  a  newspaper  for  receiving-  stolen  government  informa- 
tion. 

We  submitted  a  brief  in  that  case  to  the  Supreme  Court  of  Cali- 
fornia on  the  question  of  usiug  this  type  of  statute  against 
newspapers  and  we  would  very  much  appreciate  including  at  least 
wliatever  sections  of  the  brief  you  might  think  helpful  in  the  record. 

We  would  also  like  to  submit  two  stories  by  Morton  Kondracke,  a 
reporter  from  the  Chicago  Sun  Tim.es  who  interviewed  Mr.  Gainer 
and  (juotes  Mr,  Gainer  as  saying  that  the  receiving  stolen  property 
statute  could  be  used  against  the  press  for  receiving  any  unauthor- 
ized government  information,  either  by  xerox  copies,  in  writing,  or 
verbally  over  the  telephone. 

Senator  Hruska.  LeaA'e  is  granted  for  that  purpose. 

If  you  will,  Mr.  Landau,  submit  those  documents  to  counsel  for 
the  committee  and  he  will  take  custody  and  make  such  use  of  them 
as  the  i-ecord  or  files  may  indicate. 

Have  you  any  further  questions,  Mr.  Blakey  ? 

Mr.  Blakey.  No.  not  at  this  time. 

Mr.  Lazarus.  No. 

Senator  Hruska.  Very  well. 

Tliank  you  for  coming,  and  it  was  nice  of  you  for  returning  this 
afternoon. 

The  committee  will  recess  until  10  a.m.  tomorrow  in  this  same 
room.  A  list  of  witnesses  is  available  with  counsel  and  we  will  re- 
sume our  session  at  that  time. 

[Whereupon,  at  2:50,  the  committee  recessed  until  10  a.m.,  at  the 
same  place.] 
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THURSDAY,   MAY   3,    1973 

U.S.  Senate, 

SUBCOMISIITTEE   ON    CRIMINAL  LaWS  AND   PROCEDURES 

OF  THE  Committee  on  the  Judiciary, 

y/ashmgto7i,  D.C 

The  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Roman  L.  Hruska, 
presiding. 

Present:  Senator  Hruska  (presiding). 

Also  Present:  G.  Robert  Blakey,  Chief  Counsel;  Paul  C.  Sum- 
mitt,  deputy  chief  counsel;  Dennis  C.  Thelen,  assistant  counsel; 
Kenneth  A.  Lazarus,  minority  counsel ;  and  Mable  A.  Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

As  yesterday,  I  have  been  asked  to  preside  in  the  place  of  Senator 
McClellan,  who  is  the  chairman  of  the  subcommittee,  and  currently 
engaged  in  defense  appropriations  hearings. 

Today  we  will  continue  with  the  legislative  hearings  on  the  pro- 
posed new  Federal  Criminal  Code  and  will  receive  testimony  from  a 
variety  of  witnesses  on  S.  1  and  S.  1400. 

Our  first  three  witnesses  this  morning  were  to  have  been  Judge 
Albert  B.  Maris,  senior  judge  of  the  Third  District,  who  serves  very 
ably  as  chairman  of  the  Committee  on  Rules  of  Practice  and  Proce- 
dure of  the  Judicial  Conference;  second.  Prof.  Frank  Remington  of 
the  University  of  Wisconsin  Law  School,  who  is  reporter  of  the  Ad- 
visory Committee  on  the  Federal  Rules  of  Criminal  Procedure;  and 
third,  Prof.  Wayne  LeFave  of  the  College  of  Illinois,  who  is  also  a 
reporter  on  the  Advisory  Committee  of  the  Federal  Rules  of  Crimi- 
nal Procedure. 

Professor  LeFave  could  not  come,  but  we  are  favored  with  the 
two  first  witnesses. 

Your  Honor,  if  you  would  proceed  we  would  be  pleased  to  hear 
from  you. 

STATEMENT  OF  ALEEET  B.  MAEIS,  SENIOR  U.S.  CIECUIT  JUDGE, 
PHILADELPHIA,  PA.,  AND  PEANK  J.  REMINGTON,  PROPESSOR, 
THE  UNIVERSITY  OP  WISCONSIN  LAW  SCHOOL,  MADISON,  WIS. 

Judge  ]\L\Ris.  My  name  is  Albert  B.  Maris,  senior  circuit  judge 
from  the  Third  Circuit,  and  I  have  been  chairman  from  the  begin- 
ning of  the  Committee  on  Rules  of  Practice  and  Procedure  of  the 
Judicial  Conference  of  the  United  States. 

Our  committee  and  the  Advisory  Committee  on  Criminal  Rules, 
which  works  with  us  in  that  field,  were  requested  by  the  chairman  of 
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your  subcommittee  to  cooperate  with  the  sul)committee  in  connection 
with  the  proposal  of  S.  1,  tliat  procedural  provisions  now  appearing 
in  title  18  as  substantive  law  be  transferred  to  the  criminal  rules, 
since  they  are  in  the  nature  of  rules,  and  that  they  be  enacted  by  the 
Congress  as  amendments  to  the  existing  Federal  Rules  of  Criminal 
Procedure  and  thereby  become  a  part  of  that  body  of  procedural 
rules. 

The  conference,  the  Judicial  Conference,  in  whose  service  we  act 
approved  this  proposal,  this  request  by  Senator  McClellan,  and 
tliereby  approved  in  principle  the  idea  of  S.  1.  that  this  manner  of 
treating  the  present  procedural  provisions  of  title  18  be  carried  for- 
ward by  the  Congress. 

Pursuant  to  the  authority  wliich  we  thus  received  from  the  Judi- 
cial Conference,  our  two  committees  met  last  March  with  counsel  for 
the  subcommittee  and  considered  in  detail  and  in  depth  all  of  the 
proposed  rules  which  have  been  incorporated  in  S.  1  in  carrying  out 
this  program,  and  we  came  to  unanimous  conclusions  with  respect  to 
all  of  them  in  conference  with  counsel  to  the  subcommittee. 

Those  suggestions  have  been  put  in  the  form  of  a  memorandum 
which  has  been  prepared  by  our  reporter.  Professor  Remington,  and 
I  think  with  this  preliminary  statement,  I  would  like  to  turn  to  him, 
since  he  is  the  technician,  and  the  one  who  has  the  details  of  this 
matter  in  hand  and  ask  him  to  make  a  brief  preliminary  statement 
and  then  submit  for  your  consideration  the  memorandum  which  he 
has. 

Senator  Hruska.  Thank  you  very  much. 

Judge  Maris.  Following  that,  of  course,  we  are  prepared  to  an- 
swer any  questions  which  the  committee  may  want  to  give  to  us. 

Senator  Hruska.  Professor  Remington. 

Mr.  Remixgton.  Mr.  Chairman,  as  Judge  Maris  indicated,  the 
standing  committee  and  a  special  subcommittee  of  the  Advisory 
Committee  on  Criminal  Rules  did  meet  and  did  give  consideration 
to  the  rule  proposals  which  are  contained  in  S.  1.  We  had  the  advan- 
tage of  meeting  with  ]Mr.  Rlakey,  who  also  met  with  the  committee, 
and  engaged  in  the  discussion. 

There  is  on  file  with  the  reporter  a  detailed  memorandum  indicat- 
ing in  detail,  rule  by  rule,  the  reaction  of  the  group  that  met  with 
regard  to  the  specific  proposals  and  we  will  not  try  here  this  morn- 
ing to  repeat  those  unless  there  are  questions. 

[Memorandum  is  as  follows :] 

Univebsitt  of  Wisconsin-Madison, 

Law  School, 
Madison,  Wis.,  May  1,  197S. 
Memorandum 

To:  Subcommittee  on  Criminal  Laws  and  Procedures  of  the  Senate  Committee 

on  the  Judiciary 
From  :  Advisory  Committee  on  the  Rules  of  Criminal  Procedure 
Subject :  S.  1  Proposed  Rules  of  Criminal  Procedure 

There  follows  a  rule-by-rule  analysis  of  the  material  in  Title  II  of  S.  1.  The 
analysis  represents  the  views  of  some  of  the  members  of  the  Standing  Commit- 
tee on  Rules  of  Practice  and  Procedure  of  the  .ludicial  Conference  of  the 
United  States  and  a  special  subcommittee  of  the  Advisory  C/Ommittee  on  the 
Criminal  Rules.  The  analysis  is  a  result  of  a  meeting  attended  by  members  of 
the  Standing  Committee  and  of  the  Advisory  Committee  which  took  place  on 
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March  14,  1973.  That  meeting  was  called  for  the  express  purpose  of  consider- 
iug  the  proposed  changes  in  the  rules  which  are  contained  in  Title  II  of  S.l. 

In  addition  to  the  rule-by-rule  comments,  there  are  two  general  recommenda- 
tions. 

(1)  Insofar  as  there  are  differences  between  the  proposals  in  Title  II  of  S.  1 
and  the  proposed  amendments  to  the  criminal  rules  now  pending  before  the 
Supreme  Court,  the  judgment  is  that  the  version  pending  before  the  Supreme 
Court  is  preferable. 

(2)  Insofar  as  Title  II  of  S.  1  proposes  to  add  certain  evidentiary  rules  to 
the  rules  of  criminal  procedure,  this  is  appropriate  pending  a  decision  by  Con- 
gress as  to  whether  or  not  to  approve  the  proposed  Rules  of  Evidence. 

Rule  3.1 — Commencement  of  Prosecution.  This  is  approved  subject  to  the 
changes  indicated  on  the  revised  draft  attached  hereto. 

Rule  4 — Warrant  or  Summons  upon  Complaint.  Subdivision  (d)  should  be 
eliminated  as  unnecessary  because  it  is  clear,  under  current  procedure,  that  a 
person  is  committed  for  trial  on  the  basis  of  a  complaint,  indictment,  or  infor- 
mation and  not  a  warrant.  It  is  doubtful  that  subdivision  (e)  is  necessary. 

Rule  5.1 — Preliminary  Examination :  Time.  This  proposal  is  adequately  cov- 
ered by  existing  rules  5  and  5.1.  The  exception  is  proposed  subdivision  (d) 
which  could  better  be  inserted  in  present  rule  5  (c).  A  proposal  to  this  effect 
is  attached  hereto. 

Rule  6.1 — Special  Grand  Jury.  There  is  no  opposition  to  this  proposed  rule 
Mith  the  exception  that  the  phrase  "chief  judge  of  the"  be  stricken  in  line  20 
on  page  242. 

Rule  15— Depositions.  We  prefer  proposed  rule  15  now  pending  before  the 
Supreme  Court.  A  copy  of  that  proposal  is  attached  hereto. 

Rule  16.1 — Demands  for  Production  of  Statement  and  Reports  of  Witnesses. 
This  is  appropriately  incoi'porated  into  the  rules.  If  proposed  rule  16  now 
pending  before  the  Supreme  Court  is  approved,  some  editorial  changes  in  rule 

16.1  will  be  necessary. 

Rule  16.2 — Capital  Offense.  Rule  16.2  (1)  is  adequately  covered  by  present 
rule  11.  Rule  16.2  (2)  is  now  uniformly  done  in  practice,  although  it  is  not 
mandated  by  any  existing  rules.  This  matter  will  be  added  to  the  agency  for 
the  August  meeting  of  the  Criminal  Rules  Committee.  Rule  16.2  (3)  is  ade- 
quately covered  by  proposed  rule  16  now  pending  before  the  Supreme  Court.  If 
proposed  rule  16  is  not  adopted,  (3)  will  be  necessary.  It  is  suggested  that  it 
might  lie  added  to  any  statute  which  is  enacted  providing  for  capital  punish- 
ment. Otherwise,  it  would  be  appropriately  included  in  a  proposed  rule  16.2  af- 
fording enlarged  discovery  in  capital  cases. 

Rule  23.1 — Trial  by  Magistrate.  This  proposal  is  adequately  covered  by  the 
present  magistrates'  rules  and,  therefore,  should  be  dropped.  Editorial  changes 
in  the  magistrates'  rules  will  be  necessary  if  S.l  is  enacted. 

Rule  25.1 — Principles  of  Proof.  If  25.1  (b)  is  adopted,  present  rule  31  (c) 
should  be  repealed. 

Rule  26.2 — Foreign  Documents.  This  is  appropriately  added  to  the  rules  of 
procedure. 

Rule  28.1 — Accused  as  Witness.  This  proposal  is  unnecessary  because  the  re- 
sult would  be  the  same  under  current  practice  without  a  special  statute  or 
rule. 

Rule  32 — Presentencing  Procedures.  If  to  be  adopted,  certain  changes  .should 
be  made  in  the  proposal.  These  are  reflected  in  a  redraft  of  proposed  rule  32 
which  is  attached  hereto.  In  general,  the  provisions  of  proposed  rule  32  pend- 
ing before  the  Supreme  Court  are  preferred. 

Rule  32.1 — Sentence  and  Judgment.  A  suggested  change  in  rule  32.1  is  re- 
flected in  the  draft  attached  hereto. 

Rule  32.2 — Sentencing  Dangerous  Special  Offender.  It  is  suggested  that  rule 

32.2  be  changed  in  the  maimer  suggested  in  the  attached  draft. 

Rule  32.." — Probation  Oflicers.  This  is  not  appropriately  included  with  the 
rules  of  procedure.  It  is  suggested  that  it  be  transferred  to  page  201  of  S.l. 

Rule  40 — Commitment  to  Another  District :  Removal.  It  is  probable  that  this 
provision  is  no  longer  necessary. 

Rule  41 — Search  and  Seizure.  Subdivision  (i)  is  not  necessary  because  it  is 
covered  by  present  rule  41  (b)  (1). 

Rule  42.1— Jury  Trial  for  Contempt  in  Labor  Cases.  This  is  more  appropri- 
ately kept  in  the  statutes. 
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Rule  42.2 — Security  of  the  Peace  and  Good  Behavior.  This  is  more  appro- 
priately kept  in  tlie  statutes. 

Rule  44.1 — Counsel.  Subdivisions  (e),  (f),  and  (g)  should  be  kept  in  the 
statutes.  An  appropriate  place  would  be  page  184  of  S.  1. 

Rules  46.1 — 46.4.  These  provisions  of  the  Bail  Reform  Act  contain  critically 
important  policy  issues  which  are  better  dealt  with  by  Congress,  and  the  provi- 
sions should  therefore  be  retained  in  the  statutes. 

"RULK  3.1. — Commencement  of  Prosecution 

"A  prosecution  is  commenced  for  purposes  of  the  statute  of  limitations  upon 
the  liling  of  a  viohition  notice,  a  complaint,  an  indictment,  or  an  information. 
Commencement  of  prosecution  for  one  offense  shall  be  deemed  commencment  o£ 
prosecution  for  any  included  offense  or  offenses.  A  prosecution  shall  be  deemed 
to  have  been  timely  commenced  notwithstanding  that  the  period  of  limitation 
has  expired : 

"(a)  for  an  offense  included  in  the  offense  charged,  if  as  to  the  offense 
charged  the  period  of  limitation  has  not  expired  or  there  is  no  such 
period,  and  there  is  after  the  evidence  on  either  side  is  closed  at  the  trial, 
sufficient  evidence  to  sustain  a  conviction  of  the  offense  charged  ;  or 

"(b)  for  any  offense  to  which  the  defendant  enters  a  plea  of  guilty  or 
nolo  contendere  with  knowledge  that  the  statute  of  limitations  has  run." 

Rules  of  Criminal  Procedure  for  the  U.S.  District  Courts 
As  Amended  to  October  1,  1972 

Rule  5.  Initial  Appearance  Before  the  Magistrate. 

(a)  In  General. — An  officer  making  an  arrest  under  a  warrant  issued  upon 
a  complaint  or  any  person  making  an  arrest  without  a  warrant  shall  take  the 
arrested  person  without  ininecessary  delay  before  the  nearest  available  federal 
magistrate  or,  in  the  event  that  a  federal  magistrate  is  not  reasonably  avail- 
able, before  a  state  or  local  judicial  officer  authorized  by  18  U.S.C.  §  3041.  If  a 
person  arrested  without  a  warrant  is  brought  before  a  magistrate,  a  complaint 
shall  be  filed  forthwith  which  shall  comply  with  the  requirements  of  Rule  4(a) 
with  respect  to  the  showing  of  probable  cause.  When  a  person,  arrested  with 
or  without  a  warrant  or  given  a  summons,  appears  initially  before  the  magis- 
trate, the  magistrate  shall  proceed  in  accordance  with  the  applicable  subdivi- 
sions of  this  rule. 

(b)  Minor  Offenses. — If  the  charge  against  the  defendant  is  a  minor 
offense  triable  by  a  United  States  magistrate  under  IS  U.S.C.  §  3401,  the 
United  States  magistrate  shall  proceed  in  accordance  with  the  Rules  of  Proce- 
dure for  the  Trial  of  Minor  Offenses  Before  United  States  Magistrates. 

(c)  Offenses  Not  Tkiap.le  by  the  United  States  Magistrate. — If  the 
charge  against  the  defendant  is  not  triable  by  the  United  States  magistrate, 
the  defend-uit  shall  not  be  called  upon  to  plead.  The  magistrate  shall  inform 
the  defendant  of  the  complaint  against  him  and  of  any  affidavit,  filed  there- 
with, of  his  right  to  retain  counsel,  of  his  right  to  request  the  assignment  of 
counsel  if  lie  is  unable  to  obtain  counsel,  and  of  the  general  circumstances 
under  which  he  may  secure  pretrial  release,  lie  shall  inform  the  defendant 
that  he  is  not  required  to  make  a  statement  and  that  any  statement  made  by 
him  may  be  used  against  him.  The  magistrate  shall  also  inform  the  defendant 
of  his  right  to  a  preliminary  examination.  He  shall  allow  the  defendant  rea- 
sonable time  and  opi)ortunity  to  consult  counsel  and  shall  admit  the  defendant 
to  l)ail  as  provided  l)y  statute  or  in  these  rules. 

A  defendant  is  entitled  to  a  preliminary  examination,  imless  waived,  when 
charged  with  any  offense,  other  than  a  petty  offense,  which  is  to  be  tried  by  a 
judge  of  the  district  court.  If  the  defendant  waives  preliminary  examination, 
the  magistrate  sliall  forfinvith  hold  him  to  answer  in  the  district  court.  If  the 
defendant  does  not  waive  the  preliminary  examination,  the  magistrate  shall 
scliedule  a  preliminary  examination.  Such  examination  shall  be  iield  within  a 
reasonable  time  but  in  any  event  not  later  than  10  days  following  the  initial 
appeaiance  if  tlie  defendant  is  in  custody  and  no  later  tJian  20  days  if  he  is 
not  in  custody,  provided,  however,  tliat  the  preliminary  examination  shall  not 
be  held  if  the  defendant  is  indicted  or  if  an  information  against  the  defend- 
ant is  !ihd  in  district  court  before  the  date  set  for  the  preliminary  examina- 
tion. With  the  consent  of  the  defendant  and  upon  a  showing  of  good  cause, 
taking  into  account  the  public  interest  in  the  prompt  disposition  of  criminal 
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•cases,  time  limits  specified  in  this  subdivision  may  be  extended  one  or  more 
times  by  a  federal  magistrate.  In  the  absence  of  such  consent  by  the  defend- 
ant, time  limits  may  be  extended  by  a  judge  of  the  United  States  only  upon  a 
showing  that  extraordinary  circumstances  exist  and  that  delay  is  indispensable 
to  the  interests  of  justice. 

An  arrested  person  who  has  not  been  accorded  a  preliminary  examination 
within  the  period  of  time  fixed  in  compliance  with  this  rule  shall  be  dis- 
charged from  custody  or  from  the  rerjuirement  of  bail  or  any  other  condition 
of  release  without  prejudice,  however,  to  the  institution  of  furtlier  criminal 
proceedings  against  him  upon  the  charge  upon  which  he  was  arrested. 

Rule  15.  Depositions. 

(a)  When  Taken.  Whenever  due  to  special  circumstances  of  the  case  it  is  in 
the  interest  of  justice  that  the  testimony  of  a  prospective  witness  of  a  party 
be  taken  and  preserved  for  use  at  trial,  the  court  may  upon  motion  of  such 
party  and  notice  to  the  parties  order  that  testimony  of  such  witness  be  taken 
by  deposition  and  that  any  designated  book,  paper,  document,  record,  record- 
ing, or  other  material  not  privileged,  be  produced  at  the  same  time  and  place. 
If  a  witness  is  committed  for  failure  to  give  bail  to  appear  to  testify  at  a  trial 
or  hearing,  the  court  on  written  motion  of  the  witness  and  upon  notice  to  the 
parties  may  direct  that  his  deposition  be  taken.  After  the  deposition  has  been 
.subscribed  the  court  may  discharge  the  witness. 

(b)  Notice  of  Taking.  The  party  at  whose  instance  a  deposition  is  to  be 
taken  shall  give  to  every  party  reasonable  written  notice  of  the  time  and  place 
for  taking  the  deposition.  The  notice  shall  state  the  name  and  address  of  each 
person  to  be  examined.  On  motion  of  a  party  upon  whom  the  notice  is  served, 
the  court  for  cause  siiown  may  extend  or  shorten  the  time  or  change  the  place 
for  taking  the  deposition.  The  officer  having  custody  of  a  defendant  shall  be 
notified  of  tlie  time  and  place  set  for  the  examination  and  shall,  unless  the 
defendant  waives  in  writing  the  right  to  be  present,  produce  him  at  the  exami- 
nation and  keep  him  in  the  presence  of  the  witness  during  the  examination.  A 
defendant  not  in  custody  shall  have  the  riglit  to  be  present  at  the  examination 
upon  request  s.ibject  to  such  terms  as  may  be  fixed  by  the  court,  but  his  fail- 
ure, absent  good  cause  shown,  to  appear  after  notice  and  tender  of  expenses  in 
accordance  witli  subdivision  (e)  of  this  rule  shall  constitute  a  waiver  of  that 
right  and  of  any  objection  to  the  taking  and  use  of  the  deposition  based  upon 
that  right. 

(c)  Payment  of  Expenses.  Whenever  a  deposition  is  taken  at  the  instance  of 
the  government,  or  wlienever  a  deposition  is  taken  at  the  instance  of  a  defend- 
ant who  is  unable  to  bear  tlie  expense  of  the  taking  of  the  deposition,  the 
court  may  direct  tliat  the  expenses  of  travel  and  subsistence  of  the  defendant 
and  his  attorney  for  attendance  at  the  examination  shall  be  paid  by  the  gov- 
ernment. 

(d)  How  Taken.  Subject  to  such  additional  conditions  as  the  court  shall 
provide,  a  deposition  shall  be  talveu  and  filed  in  the  manner  provided  in  civil 
actions  except  as  otherwise  provided  in  these  rules,  provided  that  (1)  in  no 
event  shall  a  deposition  be  taken  of  a  party  defendant  without  his  consent, 
and  (2)  the  scope  and  manner  of  examination  and  cross-examination  shall  be 
such  as  would  be  allowed  in  tlie  trial  itself.  The  government  shall  make  avail- 
able to  the  defendant  or  his  counsel  for  examination  and  use  at  the  taking  of 
the  deposition  any  statement  of  the  witness  being  deposed  wliich  is  in  the  pos- 
session of  the  government  and  to  which  the  defendant  would  be  entitled  at  the 
trial. 

(e)  U.se.  At  the  trial  or  upon  any  hearing,  a  part  or  all  of  a  deposition,  so 
far  as  otherwise  admissible  under  the  rules  of  evidence,  may  be  used  as  sub- 
stantive evidence  if  the  witness  is  unavailable,  as  defined  in  subdivision  (g)  of 
this  rule,  or  the  witness  gives  testimony  at  the  trial  or  hearing  inconsistent 
with  his  deposition.  Any  deposition  may  also  be  used  by  any  party  for  the  pur- 
pose of  contradicting  or  impeaching  the  testimony  of  the  deponent  as  a  wit- 
ness. If  only  a  part  of  a  deposition  is  offered  in  evidence  by  a  party,  an 
adverse  party  may  require  him  to  offer  all  of  it  which  is  relevant  to  the  part 
ofi'ered  and  any  party  may  offer  other  parts. 

(f)  Objections  to  Deposition  Testimony.  Objections  to  deposition  testimony 
or  evidence  or  parts  thereof  and  the  grounds  for  the  objection  shall  be  stated 
at  the  time  of  the  taking  of  the  deposition. 
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(g)  Unavailability.  "Unavailable"  as  a  witness  includes  situations  in  which 
the  deponent : 

(1)  is  exempted  by  ruling  of  the  judge  on  the  ground  of  privilege  from 
testifying  concerning  the  subject  matter  of  his  deposition ;  or 

(2)  persists  in  ref vising  to  testify  concerning  the  subject  matter  of  his 
deposition  despite  an  order  of  the  judge  to  do  so;  or 

(3)  testifies  to  a  lack  of  memory  of  the  subject  matter  of  his  deposi- 
tion ;  or 

(4)  is  unable  to  be  present  or  to  testify  at  the  hearing  because  of  death 
or  then  existing  physical  or  mental  illness  or  infirmity  ;  or 

(5)  is  absent  from  the  hearing  and  the  proponent  of  his  deposition  has 
been  unable  to  procure  his  attendance  by  process  or  other  reasonable 
means.  A  deponent  is  not  unavailable  as  a  witness  if  his  exemption, 
refusal,  claim  of  lack  of  memory,  inability,  or  absence  is  due  to  the  pro- 
curement or  wrongdoing  of  the  proponent  of  his  disposition  for  the  pur- 
pose of  preventing  the  witness  from  attending  or  testifying. 

(h)  Deposition  by  Agreement  Not  Precluded.  Nothing  in  this  rule  shall  pre- 
clude the  taking  of  a  deposition,  orally  or  upon  written  questions,  or  the  use 
of  a  deposition,  by  agreement  of  the  parties  with  the  consent  of  the  court. 

"Rule  32. — Presentencing  Procedures 

"(a)  Presente^'ce  Commitment. — When  a  person  has  been  convicted  of  a 
felony,  and  the  court  is  of  the  opinion  that  imprisonment  presently  appears  to 
be  warranted,  the  court  may  commit  such  offender  to  the  custody  of  the 
Bureau  of  Corrections  for  a  period  not  exceeding  90  days.  The  Bureau  shall 
conduct  a  complete  study  of  the  offender  during  that  time,  inquiring  into  such 
matters  as  the  offender's  previous  delinquency  or  criminal  experience,  his  social 
background,  his  capabilities,  his  mental,  emotional,  and  physical  health,  the 
significant  problem  or  problems  involved  in  the  offense  of  which  he  has  just 
been  convicted,  and  the  rehabilitative  resources  or  programs  which  may  be 
available  to  suit  his  needs.  By  the  expiration  of  such  additional  time  as  the 
court  shall  grant,  not  exceeding  a  further  period  of  90  days,  the  offender  shall 
be  returned  to  the  court  for  final  sentencing.  The  court  shall  be  provided  with 
a  written  report  of  the  results  of  the  study,  including  whatever  recommenda- 
tions the  Bureau  believes  will  be  helpful  to  a  proper  resolution  of  the  case. 
After  receiving  the  report  and  the  recommendations,  the  court  shall  proceed 
finally  to  sentence  the  offender  in  accordance  with  the  sentencing  alternatives 
available  imder  section  l^Al  of  the  Federal  Criminal  Code. 

"(b)  Presentence  Investigation. — In  any  other  case,  before  making  a  dispo- 
sition, the  court  may  order  a  presentence  investigation  made  by  the  Federal 
probation  service  which  shall  submit  a  report  of  its  investigation  to  the  court. 
The  report  shall  be  in  writing  and,  so  far  as  practicable,  shall  include  an  anal- 
ysis of  the  circumstances  attending  the  commission  of  the  offense,  the  offend- 
er's history  of  delinquency  or  criminality,  physical  and  mental  condition, 
family  situation  and  backgroimd,  social,  economic,  and  educational  backgi-ound, 
job  experience  and  occupational  skills  and  aptitude,  personal  habits,  and  any 
other  matters  including  a  release  plan  if  appropriate  that  the  probation  oflBcer 
deems  relevant  or  the  court  directs  to  be  included. 

"(c)  Magistrate. — A  magistrate  who  exercises  trial  jurisdiction  and  before 
whom  a  person  is  convicted  or  pleads  either  guilty  or  nolo  contendere  may, 
with  the  approval  of  a  judge  of  the  district  court,  direct  the  probation  service 
of  the  court  to  conduct  a  presentence  investigation  on  that  person  and  render 
a  report  to  the  magistrate  prior  to  the  imposition  of  sentence. 

"(d)  Examination  of  Reports. — Before  imposing  sentence,  the  court  or  mag- 
istrate shall  permit  the  attoi-ney  for  the  government  and  counsel  for  the 
offender,  or  the  offender  if  he  is  not  represented  by  counsel,  to  inspect  the 
presentence  reports.  In  extraordijiary  cases,  the  court  may  withhold  material 
not  relevant  to  a  proper  sentence,  diagnostic  opinion  which  might  seriously  dis- 
rupt a  program  of  rehabilitation  and  nny  source  of  confidential  information.  A 
court  withholding  all  or  part  of  a  presentence  report  shall  infoim  tlie  parties 
of  its  action  and  place  in  the  record  the  reasons  therefor.  The  court  may 
recpiire  parties  inspecting  all  or  part  of  a  presentence  report  to  give  notice  of 
any  part  thereof  intended  to  be  controverted. 

"(f)  Use  of  Information. — No  limitation  shall  be  placed  on  the  information 
concerning  the  background,  character,  and  conduct  of  a  person  convicted  of  an 
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offense  which  a  court  of  the  United  States  may  receive  and  consider  for  the 
pui-po.se  of  imposing  an  appropriate  sentence." 

Rule  32.1 

(2)  The  present  Rule  32,  Sentence  and  Judgment,  with  the  exception  of  sub- 
division (c)  which  is  repealed,  is  redesignated  "Rule  32.1. — Sentence  and  Judg- 
ment" and  amended  by  the  addition  of  the  following  subdivisions : 

"(g)  Modification  of  Probation. — During  the  period  of  probation  or  condi- 
tional discharge,  upon  application  of  a  probation  officer  or  of  the  offender  or 
upon  its  o-wm  motion,  the  court  may,  after  a  hearing  upon  notice  to  the  proba- 
tion officer,  the  offender,  and  the  attorney  for  the  government,  modify  the 
requirements  imposed  on  the  offender  or  add  further  conditions  of  release 
authorized  by  statute.  The  court  shall  modify  any  requirement  that  in  its  opin- 
ion imposes  an  unreasonalbe  burden  on  the  offender.  The  court,  on  application 
of  a  probation  officer  or  of  the  offender  or  upon  its  own  motion,  may  discharge 
the  offender  at  any  time. 

"(h)  Probation  a  Final  Judgment. — Notwithstanding  the  fact  that  proba- 
tion can  subsequently  be  modified  or  revoked,  a  judgment  which  includes  such 
a  disposition  is  a  final  judgment  for  all  other  purposes. 

"(i)  Arrest  of  Probationer.— At  any  time  within  the  period  of  probation,  or 
within  the  maximum  probation  period  authorized,  the  court  for  the  district  in 
which  the  probationer  is  being  supervised  or  if  he  is  no  longer  under  supervi- 
sion, the  court  for  the  district  in  which  he  was  last  under  supervision,  may 
issue  a  warrant  for  his  arrest  for  violation  of  probation  occurring  during  the 
period  of  probation.  Such  warrant  may  be  executed  in  any  district  by  the  pro- 
bation officer  or  the  United  States  marshal  of  the  district  in  which  the  war- 
rant was  issued  or  of  any  district  in  which  the  probationer  is  found.  If  the 
probationer  shall  be  arrested  in  any  district  other  than  that  in  which  he  was 
last  supervised,  he  shall  be  returned  to  the  district  in  which  the  warrant  was 
issued,  unless  jurisdiction  over  him  is  transferred  to  the  district  in  which  he 
is  found,  and  in  that  case  he  shall  be  detained  pending  further  proceedings  in 
such  district.  As  speedily  as  possible  after  arrest  the  probationer  shall  be 
taken  before  the  court  for  the  district  having  jurisdiction  over  him." 

"Rule  32.2 — Sentencing  Dangerous  Special  Offender 

"(a)  Notice. — Whenever  an  attorney  for  the  government  has  reason  to 
believe  that  a  defendant  who  is  charged  with  a  felony  in  a  court  of  the  United 
States  is  a  dangerous  special  offender,  such  attorney  may  sign  and  file  with 
the  court,  a  reasonable  time  before  trial  or  acceptance  by  the  court  of  a  plea 
of  guilty  or  nolo  contendere,  a  notice  specifying  that  the  defendant  is  a  dan- 
gerous special  offender  who  upon  conviction  of  such  felony  is  subject  to  the 
imposition  of  a  sentence  as  a  dangerous  special  offender  and  setting  out  with 
particularity  the  reason  why  such  attorney  believes  the  defendant  to  be  a  dan- 
gerous special  offender.  The  court  may,  on  its  own  motion,  convene  a  hearing, 
after  conviction  and  after  giving  due  notice  to  the  defendant  and  to  the  attor- 
ney for  the  government,  for  the  purpose  of  determining  whether  the  defendant 
is  a  special  dangerous  offender.  Such  notice  may  also  be  filed  by  the  court  on 
its  own  motion  at  any  time.  In  no  case  shall  the  fact  that  the  defendant  is 
alleged  to  be  such  an  offender  be  an  issue  upon  the  trial  of  such  felony  or  be 
disclosed  to  the  jury.  If  the  court  finds  that  the  filing  of  such  notice  as  a 
public  record  may  prejudice  fair  consideration  of  a  pending  criminal  matter,  it 
may  order  the  notice  sealed  and  the  notice  shall  not  be  subject  to  subpoena  or 
public  inspection  during  the  pendency  of  such  criminal  matter,  except  on  order 
of  the  court,  but  shall  be  subject  to  inspection  by  the  defendant  who  is  alleged 
to  be  a  dangerous  special  offender  or  his  counsel. 

"(b)  Hearing. — Upon  any  plea  of  guilty  or  nolo  contendere  or  verdict  or 
finding  of  guilty  of  such  felony,  a  hearing  shall  be  held  by  the  court  sitting 
without  a  jui"y  before  sentence  is  imposed.  Except  in  the  most  extraordinary 
cases,  the  court  shall  obtain  both  a  presentence  commitment  and  a  presentence 
investigation  report  before  holding  a  hearing  under  this  subdivision.  The  court 
shall  fix  a  time  for  the  hearing.  In  connection  with  the  hearing,  the  defendant 
and  the  United  States  shall  be  entitled  to  assistance  of  counsel,  compulsory 
process,  and  cross-examination  of  such  witnesses  as  appear  at  the  hearing.  A 
duly  authenticated  copy  of  a  former  judgment  or  commitment  shall  be  prima 
facie  evidence  of  such  former  judgment  or  commitment.  If  it  appears  by  a 
preponderance  of  the  information,  including  information  submitted  during  the 


5510 

trial  of  such  felony  and  the  sentencing  hearing  and  so  much  of  the  presentence 
reports  as  the  court  relies  on,  that  the  defendant  is  a  dangerous  special 
offender  and  that  an  upper-range  tenn  of  imprisonment  is  necessary  for  the 
protection  of  the  public,  the  court  shall  sentence  the  defendant  to  imprison- 
ment for  an  appropriate  term  as  authorized  by  statute.  The  court  shall  i)lace 
in  the  record  its  findings,  including  an  identification  of  the  information  relied 
upon  in  making  such  findings  and  its  reasons  for  the  sentence  imposed. 

Mr.  Kemingtox.  There  are.  liowever,  two  or  three  general  point  of 
consensus  that  may  be  of  interest  at  this  point. 

The  first  is,  that  tliere  are  several  proposals  to  amend  the  rnles  of 
procechiT-e  wliich  we  think  better  left  in  statntory  form,  beranse  they 
raise  basic  policy  issues  which  in  the  view  of  the  committees  could 
better  be  dealt  with  by  the  Congress  rather  than  by  the  rulemaking 
process. 

Perhaps  most  important  of  those  is  the  matter  of  bail.  There  are 
other  suggestions  of  this  kind  contained  in  the  memorandum.  But  it 
was  the  view  of  the  committees  that  the  most  basic  policy  question 
involved  is  the  matter  of  bail,  which  raises  questions  better  dealt 
with  by  the  Congress  through  legislation  as  opposed  to  the  rulemak- 
ing process. 

The  second  general  point  of  consensus  is  that  where  there  are  dif- 
ferences between  the  proposals  in  S.  1  and  the  proposals  for  rule 
changes  now  pending  before  the  Supreme  Court  of  the  United 
States,  the  versions  now  pending  before  the  Supreme  Court  of  the 
United  States  are  preferable. 

I  should  say  that  the  differences  are  relatively  minor.  They  deal 
not  with  basic  policy  questions,  but  there  are  differences  which  we 
think  of  sufficient  significance  to  recommend  their  incorporation  into 
S.  1. 

With  regard  to  the  third  general  matter,  it  was  the  view  of  the 
committees  that  it  is  appropriate  at  this  time  to  do,  as  S.  1  proposes 
to  do — that  is  incorporate  various  evidentiary  provisions  into  the 
rules  of  procedure,  pending  a  decision  by  the  Congress  as  to  whether 
or  not  to  adopt  rules  of  evidence.  If  rules  of  evidence  are  adopted  by 
Congress,  several  of  the  proposals  in  S.  1  ought  to  be  transferred 
into  the  rules  of  evidence.  However,  at  this  time,  since  we  do  not 
have  rules  of  evidence,  it  is  appropriate  for  the  Congress  to  place 
rules  of  evidence,  such  as  proof  of  foreign  law  into  the  rules  of  pro- 
cedure. 

Senator  Hruska.  Do  I  understand  you  to  say.  Professor,  that 
thei-e  are  over-lapping  provisions  in  the  ndes  now  before  the  House 
Judiciary  Committee  and  also  in  some  of  the  procedural  rules  which 
you  now  have  before  the  Supreme  Court? 

Mr.  PEMTXGTO]sr.  There  are  some  proposals  in  S.  1. 

Senatoj-  Hritska.  I  don't  need  the  details  at  this  time.  But  that 
was  the  purport  of  your  statement  ? 

IVIr.  Remington.  Yes;  there  were  som.e  provisions  which  should 
not  be  in  the  rules  of  procedure  because  they  are  evidentiary  rules, 
but  at  this  time,  since  there  are  no  rules  of  evidence,  it  is  appropri- 
ate to  do  what  S.  1  proposes  and  that  is  to  put  them  into  the  rules 
of  pi'oceclure. 

Aside  from  these  tln-ee  genernl  reactions  there  are  some  specific  re- 
actions which  are  set  forth  in  detail  in  the  momorandimi.  They  are 
not  of  suHlcient  significance  at  this  time  to  detail  those  orally. 
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I  would  like  to  ask  leave,  at  this  time,  to  add  as  part  of  my  re- 
marks the  memorandum  which  has  been  filed  with  the  reporter.  [See 
p.  5504.] 

Senator  Hruska.  Thank  you  very  much. 

There  are  several  policy  questions  in  this  regard  that  I  should  like 
to  discuss  with  you.  They  have  received  some  attention  from  staff 
and  members  of  the  committee  relative  to  the  advice  of  including^ 
criminal  rules  within  the  context  of  any  code  that  we  develop. 

First  of  all,  that  this  effort  be  approached  by  the  Congress  or  by 
the  courts  in  accordance  with  the  current  procedures  under  the  Ena- 
bling Act. 

You  have  indicated  that  you  would  like  to  see  included  in  statute 
form  the  substance  of  the  procedural  rules  which  you  have  de- 
veloped. 

Judge  ]Makts.  We  would  like  to  see  those  matters  incorporated  in 
the  Federal  Rules  of  Criminal  Procedure  rather  than  continued  as 
substantive  statutory  provisions  as  they  now  are  in  title  18. 

Senator  Hruska.  I  see. 

Judge  ^Iaris.  Yfe  think  the  way  you  arc  proposing  in  S.  1  is  an 
appropriate  way  to  effect  this  transfer. 

Another  wa}^  would  be  to  have  them,  go  through  the  formal  rule- 
making process  by  the  Supreme  Court,  but  since  some  of  them  relate 
in  part  to  substantive  provisions  proposed  by  S.  1,  perhaps  this  is  a 
more  orderly  way  to  do  it,  and  would  bring  about  their  enactment  at 
the  same  time,  rather  than  perhaps  having  some  time  lag  due  to  the 
differing  periods  of  time  involved  in  the  legislative  or  the  judicial 
process. 

We  have  no  objection,  the  Conference  expressed  no  objection,  to 
tlie  Congress  proceeding  in  the  way  proposed  by  S.  1,  understand- 
ing, of  course,  that  this  is  not  intended  in  any  way  to  detract  from 
the  rulemaking  power  of  the  Supreme  Court  in  the  future  to  give 
consideration  to  these  and  all  other  rules  if  at  the  time  the  interests 
of  judicial  administration  should  require  some  amendment  or  change 
in  them. 

Senator  Hruska.  But  you  did  say  your  preference  was  to  handle 
it  under  the  rulemaiving  powers  that  are  provided  for  in  the  court? 

Judge  ]Maris.  With  respect  to  these  particular  proposals  ? 

Senator  Hruska.  Yes. 

Judge  Marts.  I  don't  think  the  Conference  has  made  any  propos- 
als. That  would  be  the  normal  way  we  would  be  proceeding,  but  in 
this  instance,  the  Conference  has  expressed  no  disapproval  of  pro- 
ceeding in  the  manner  in  which  S.  1  proposes  to  proceed. 

Senator  Hruska.  There  were  some  misgivings  expressed  that  the 
inclusion  of  the  rules  in  S.  1  as  we  find  them  now  might  weigh  down 
our  efforts  toward  a  substantive  code  and  make  it  more  unmanage- 
able because  it  may  introduce  some  differences  of  opinion. 

What  comment  would  either  of  you  have  in  that  regard  ? 

It  is  a  very  ambitious  piece  of  legislation  by  both  scope  and  sheer 
mass. 

What  thoughts  would  you  have  on  that.  Judge  Maris  ? 

Judge  Maris.  Well,  it  doesn't  seem  to  me  that,  as  I  recall  the  pro- 
visions that  are  now  being  proposed  to  be  included  in  S.  1  in  the 
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title  relating  to  rules,  they  are  of  such  significance  or  of  such  contro- 
versial nature  as  to  give  rise  to  any  real  question. 

The  only  question  it  seems  to  me  that  might  arise  is  whether  it  is 
the  right  way  to  do  it. 

Congress  has  the  residual  authority  to  make  rules;  there  is  no 
question  about  that.  It  has  granted  that  power  to  the  Supreme  Court 
subject  to  its  supervision  and  its  review  after  it  is  done. 

The  Conference,  as  I  say,  has  expressed  no  opinion  that  this  pro- 
posal that  you  are  now  including  in  S.  1  is  an  inappropriate  way  to 
proceed. 

Senator  Hruska.  Have  you  any  thoughts  on  that.  Professor  ? 

Mr.  Remington.  I  would  agree  that  it  is  difficult  to  pass  a  major 
provision  of  this  type,  desirable  though  it  is,  and  the  more  you  add 
the  more  difficult  it  becomes. 

But  it  does  seem  to  me  the  rule  provisions  in  S.  1  are  not  particu- 
larly controversial  and  I  would  think  that  it  would  not  significantly 
impair  the  chances  of  passage  to  include  the  procedural  proposals  as 
part  of  S.  1. 

Senator  Hruska.  Third,  there  was  raised  this  question:  Whether 
consideration  of  procedural  rules  at  this  time  by  the  subcommittee 
might  leave  many  issues  unaired  but  nevertheless  would  preclude 
comprehensive  consideration  of  procedural  reform  by  the  Congress 
for  years  to  come. 

There  is  a  tendency  when  an  action  is  taken  in  a  given  area,  to  say 
as  a  postscript,  "Oh,  well,  we  acted  on  that  in  1973,"  or  "We  acted 
on  that  in  1974.  Let's  leave  that  gel  for  a  few  years  and  see  how  it 
works." 

What  m.erit  might  there  be  to  that  type  of  thinking  ? 

Judge  Maris.  I  really  don't  see  much  merit  in  that,  Senator,  for 
this  reason : 

This  is  not  proposed  to  be  a  comprehensive  revision  of  criminal 
procedure.  This  is  only  a  proposal  to  bring  forward  into  the  rules 
those  provisions  which  were  left  in  title  18  when  the  original  crimi- 
nal rules  were  adopted  and  leave  a  rather  untidy  situation  in  that 
most  criminal  rules  are  in  the  Federal  Rules  of  Criminal  Procedure 
but  some  few  of  them  must  be  looked  for  in  title  18. 

If  the  Congress  were  now  undertaking  to  make  a  com.plete  revi- 
sion of  criminal  procedure  then  I  think  the  points  you  make  might 
be  well  taken.  But  I  don't  think  the  Congress  is  undertaking  to  do 
that  or  in  effect  take  over  the  responsibility  of  the  Supreme  Court  to 
keep  this  area  under  continuous  review. 

The  Judicial  Conference  of  the  United  States  regards  this  as  its 
duty  under  the  statute  which  requires  it  to  carry  on  a  continuous  re- 
view of  the  procedure.  It  regards  it  as  its  duty  to  continuously  keep 
under  study  the  criminal  procedure.  Wc  have  the  Advisory  Commit- 
tee on  Rules  of  Criminal  Pr-ocednre  which  is  in  continuous  existence 
with  reporters  working  continually  in  this  field  and  it  will  continue 
to  do  so  if  and  after  S.  1  is  enacted.  So  that  I  wouldn't  think  that 
we  will  need  to  have  much  concern  about  the  point  that  you  raise. 

Senator  IIiu:ska.  Have  you  anything  further? 

Mr.  Remington.  No;  I  agree  with  that. 

Senator  Hruska.  Now,  you  have  mentioned  S.  1  several  times. 
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S.  1400  was  not  introduced  until  mucli  more  recently,  and  I  pre- 
sume your  memorandum  probably  was  formulated  prior  to  the  time 
of  S.  1400. 

Had  you  considered  S.  1400  and  any  differences  that  might  be  in 
it  as  compared  to  the  provisions  in  S.  1  on  this  particular  subject? 

Judge  Maris.  Well,  I  don't  think  we  have,  Senator.  But 

Senator  Hruska.  I  am  sorry.  S.  1400  doesn't  have  any  so  you  can't 
compare  it. 

Judge  Maris.  That  is  the  point.  I  understand  it  doesn't  deal  with 
this  area  with  which  we  are  now  concerned. 

It  deals  with  substance  and  we  are  not  here  to  discuss  substance 
today. 

Senator  Hruska.  Well,  we  have  already  covered  that  part  of  it. 

It  is  a  policy  question,  therefore,  whether  they  will  do  it  in  S.  1 
and  include  these  or  whether  they  will  proceed  along  the  lines  of 
1400,  which  leaves  them  to  other  devices. 

Judge  Maris.  That  means  if  S.  1400  were  adopted,  there  would  be 
a  direct  question  raised  by  our  committee  and  the  Supreme  Court  as 
to  whether  the  Court  shouldn't  undertake  to  incorporate  these  proce- 
dural provisions  which  remain  into  the  Federal  Rules  by  its  process. 

Senator  Hruska.  Well,  Congress  has  spoken  its  mind  a  bit  on  the 
subject  of  the  enabling  act  and  I  see  very  little  reason  to  believe  that 
their  attitude  with  reference  to  rules  of  criminal  procedure  would  be 
much  different  than  the  attitude  that  was  adopted  in  regard  to  the 
rules  of  evidence  themselves. 

So  that  is  a  factor  that  we  can  take  into  consideration. 

Judge  Maris.  It  is,  but  I  would  think  there  are  more  questions 
that  might  be  raised  with  respect  to  the  rules  of  evidence  upon  the 
theoi-y  that  perhaps  some  of  them  impinged  in  the  substantive  area; 
whereas,  the  rules  of  procedure  we  are  talking  about  are  unquestion- 
ably true  rules  of  procedure  having  nothing  to  do  with  substance. 

Senator  Hruska.  I  didn't  refer  to  the  substance  so  much  as  to  the 
pi'ocedure,  because  there  are  some  of  us  who  have  taken  a  dim  view 
of  that  enabling  act. 

It  is  not  a  very  practical  method  of  having  congressional  view  ob- 
tained of  any  court  action  on  whatever  the  rules  deal  with. 

I  hope  some  day  that  we  can  reform  that  statute  and  give  us  a  lit- 
tle different  time  frame  within  which  to  operate. 

Judge  Maris.  We  can  thoroughly  understand  your  position  there. 
The  problem  is  this : 

If  the  courts,  as  I  think  is  quite  right  and  sound,  are  given  the 
authority  to  deal  with  their  own  procedure,  then,  if  the  time  lag  be- 
tween action  and  effective  date  is  lengthened,  it  makes  it  much  more 
difficult  to  deal  with  the  problems  as  they  arise. 

In  other  words,  there  is  pretty  much  of  a  time  lag  now.  By  the 
time  the  advisory  committee  does  its  work  and  publishes  it  may  be  2 
or  3  years. 

So  there  is  a  problem  in  that  regard  which  has  to  be  considered. 

Senator  Hruska.  Mr.  Blakey,  have  you  any  questions? 

Mr.  Blakey.  No;  I  would  just  like  to  extend  my  appreciation  and 
the  appreciation  of  the  staff  to  the  judge  and  Professor  Remington 
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and  the  other  members  of  the  Advisory  Committee  for  the  enormous 
amount  of  time  that  they  have  put  in  on  this  and  the  help  they  have 
been  to  us  in  loolving  at'this  and  formulating  questions  for  the  Sub- 
committee. We  certainly  appreciate  all  that  you  have  done. 

Thank  you  very  much. 

Senator  Hruska.  Thank  you  veiy  much  for  coming  and  for  all 
the  eifort  you  have  so  far  put  into  it. 

Judge  ]\Iaris.  I  appreciate  the  opportunity  to  be  of  service  to  the 
committee  and  on  behalf  of  the  Judical  Conference  I  can  say  this  is 
a  very  satisfying  relationship  between  the  judical  branch  and  the 
congressional  branch  of  government. 

Senator  Hruska.  The  leadership  of  Senator  McClellan  is  one  of 
the  things  that  makes  it  a  very  happy  situation. 

Our  next  witness  will  be  Professor  Meador,  of  the  School  of  Law 
of  the  University  of  Virginia. 

Professor  Meador  is  appearing  here  at  this  Senator's  invitation. 

In  my  judgment  he  is  one  of  the  more  linowledgeable  supporters 
of  appellate  review  of  sentences  in  the  United  States.  I  especially 
welcome  him  here  today. 

Will  you  proceed  with  j'our  statement,  Professor  ? 

STATEMENT    OF    DANIEL    J.    MEADOR,     PEOEESSOR    OF    LAW, 
UNIVERSITY  OF  VIRGINIA 

Mr.  Meador.  Sometime  ago  I  submitted  a  brief  written  memoran- 
dum when  the  hearing  was  previously  scheduled. 

Senator  Hruska.  It  will  be  included  in  the  record  at  this  point 
for  reference  for  future  readers. 

[Full  text  follows :] 

University  of  Virginia, 

School  of  TjAw, 
Charlottesville,  Va.,  Fehruary  27,  1973. 
Re  S.  716— Appellate  review  of  sentences 
Hon.  Roman  L.  Hruska, 

Committee  on  the  Judiciary,  Subcommittee  on  Criminal  Laics  and  Procedures, 
U.S.  Senate,  Washington,  B.C. 
Dear  Senator  Hruska  :  I  appreciate  the  invitation  from  you  and  your  staff 
counsel  to  appear  before  your  subcommittee  on  Thursday  morning,  March  S  in 
connection  with  tlie  hearings  on  appellate  review  of  sentences.  I  will  be  happy 
to  appear  at  that  time  to  discuss  some  aspects  of  the  English  experience  in 
reviewing  sentences  as  well  as  some  features  of  S.  716. 

Enclosed  is  a  memorandum  which  I  have  prepared  for  the  subcommittee's 
use.  This  memorandum,  with  its  two  exhibits,  is  directed  solely  to  some  perti- 
nent features  of  the  Englisli  experience.  I  have  deliberately  kept  this  short.  In 
my  appearance  ou  March  8  I  can  elaborate  on  this  memorandum  as  well  as 
make  some  additional  observations  about  some  features  incorporated  in  S.716. 
I  assume  that  your  staff  will  notify  me  as  to  the  exact  time  and  place  for 
the  hearing  on  March  8. 
Sincerely  yours, 

Daniel  J.  Meador. 

Professor  of  Late. 
Enclosures, 
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University  of  Virginia, 

School  of  Law, 
Charlottesville,  Va.,  Fchruary  2S,  1973. 

Memorandum 

To :  Subcommittee  ou  Criminal  Laws  and  Procedures,  Committee  on  tlie  Judici- 
ary, U.S.  Senate 
Re :  Appellate  Review  of  Sentences — S.716 

From :  Daniel  J.  Meador,  James  Monroe  Professor  of  Law,  University  of  Vir- 
ginia. 

This  memorandum  is  submitted  in  support  of  the  principle  of  appellate 
review  of  sentences.  Its  purpose  is  to  provide  briefly  some  insights  derived 
from  English  experiences  with  sentence  review  which  suggest  the  utility  of 
such  review  and  how  it  operates  in  that  country. 

In  most  criminal  cases  the  sentence  is  the  most  important  decision,  both  for 
the  defendant  and  for  society  at  large.  It  is  indeed  anomalous  that  in  the  fed- 
eral courts  (and  many  state  systems)  this  crucial  element  of  the  case  is 
almost  completely  immunized  from  review.  Whatever  the  justifications  for 
appellate  review  of  any  trial  court  decisions,  they  apply  with  equal  or  greater 
force  to  the  sentencing  decision ;  this  is  a  premise  of  the  English  system. 

In  addition,  the  English  practice  demonstrates  that  sentence  review  by  an 
appellate  forum  is  desirable  for  two  special  reasons:  (1)  Review  provides  a 
means  of  adjusting  excessive  sentences  and  of  eliminating  disparities  in  sen- 
tencing throughout  the  jurisdiction;  (2)  The  process  of  reviewing  sentences  in 
an  appellate  forum  provides  a  means  of  developing  coherent  sentencing  policies 
for  the  guidance  of  trial  judges,  thereby  contributing  to  more  rational  sentenc- 
ing practices. 

Information  concerning  excessiveness  and  disparities  has  been  well-developed 
in  the  literature  and  in  prior  committee  hearings ;  that  will  not  be  repeated 
here.  The  value  of  review  as  a  means  of  formulating  sentencing  principles, 
however,  has  not  been  explored  as  thoroughly.  On  that,  the  experience  in  Eng- 
land is  especially  enlightening  and  will  be  commented  on  below. 

Preliminarily,  it  should  be  stated  that  my  awareness  of  the  English  system  is 
derived  chiefly  from  two  periods  of  study  of  that  system  in  operation.  First, 
for  several  months  in  1965-196G,  while  serving  as  a  Fulbright  lecturer  in  Eng- 
land, I  studied  sentence  review  as  a  consultant  for  the  American  Bar  Associa- 
tion Project  ou  Standards  for  Criminal  Justice.  The  report  which  I  prepared 
appears  as  an  appendix  in  the  A.B.A.'s  Standards  Relating  to  Appellate 
Review  of  Sentences  (1968)  (Appendix  C,  at  pp.  94-157).  Excerpts  from  that 
report  are  attached  as  Exhibit  1  to  this  memorandum.  Second,  for  several 
weeks  in  1971  I  studied  the  procedures  for  reviewing  convictions  in  the  Court 
of  Appeal,  Criminal  Division,  in  England,  and  wrote  a  substantial  report  for 
the  Law  Enforcement  Assistance  Administration.  In  the  course  of  that  study  I 
obtained  additional,  and  updated,  insights  into  the  review  of  sentences,  which 
takes  place  in  that  same  court. 

That  court  (formerly  known  as  the  Court  of  Criminal  Appeal)  has  been 
exercising  jurisdiction  to  review  sentences  (as  well  as  convictions)  in  criminal 
cases  since  its  creation  in  1908.  During  this  uninterrupted  experience  of 
65  years,  there  has  been  no  objection  registered  to  sentence  review.  It  is  a  long 
accepted  practice  and  is  viewed  as  a  salutary  feature  of  the  judicial  process  in 
criminal  cases.  This  view  appears  to  be  shared  in  England  by  judges,  lawyers, 
and  law  enforcement  authorities.  Indeed,  the  English  are  surprised  to  hear 
that  there  is  any  question  in  the  United  States  about  the  value  of  sentence 
review. 

In  the  English  court  sentences  are  reviewed  only  on  the  defendant's  applica- 
tion for  leave  to  appeal.  Review  lies  in  the  court's  discretion.  The  application 
for  leave,  in  most  cases,  is  acted  on  by  a  single  judge  of  the  appellate  court.  If 
the  application  is  granted,  the  sentence  is  reviewed  on  its  merits  by  a  panel  of 
three  judges.  They  may  alter  or  modify  the  sentence  and  impose  any  sentence 
which  the  trial  court  could  have  imposed.  But  the  appellate  court  may  not, 
since  1966,  increase  the  sentence. 

The  volume  of  the  sentence  review  business  in  the  English  court,  up  to  1965, 
is  revealed  by  Exhibit  1.  More  recent  figures  from  calendar  year  1961  (the 
latest  available)  in  the  Court  of  Appeal,  Criminal  Division,  are  as  follows : 
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Total  applications 

for  leave  to  appeal 

sentences  and 

convictions 

Against  con- 
viction only 

Against  sen- 
tence only 

Against 

conviction 

and  sentence 

Leave  granted 
to  appeal 
sentence 

Sentences 
affirmed 

Sentences 
altered 

6,390 

645 

4,682 

982 

719 

259 

460 

Thus  of  the  total  of  5,664  applications  seeking  review  of  sentences,  the  appel- 
late court  ultimately  interfered  with  the  sentence  in  only  460  instances,  or 
about  8%  of  the  applications.  A  total  of  719  sentences  were  given  full  appel- 
late review,  out  of  the  5,664  applications  filed.  (These  figures  are  from  Crimi- 
nal StatiHics,  England  and  Wales,  1911,  Her  Majesty's  Stationery  Office, 
London,  Cmnd.  5020). 

The  test  which  the  Court  of  Appeal,  Criminal  Division,  traditionally  states 
that  it  employs  in  reviewing  a  sentence  is  whether  the  sentence  is  "erroneous 
in  principle."  As  studies  of  the  court's  work  have  shown,  this  is  not  entirely 
ijevealing  of  the  nature  of  the  review.  The  court  decides  such  matters  as 
whether  the  sentence  is  contrary  to  sentencing  principles  enunciated  in  its  pre- 
vious decisions,  whether  the  sentence  is  contrary  to  the  court's  judgment  as  to 
sound  contemporary  sentencing  principles,  whether  the  sentence  is  seriously 
out  of  line  or  excessive,  and  whether  it  is  in  accordance  vpith  the  statutory 
framework  for  sentencing.  Clearly,  review  extends  beyond  merely  determining 
whether  the  sentence  is  excessive. 

In  deciding  whether  a  sentence  is  excessive,  the  court  stresses  that  it  does 
not  "tinker"  with  sentences.  Its  practice  bears  this  out.  Only  if  a  sentence  is 
substantially  greater  than  the  norm  or  usual  pattern  will  the  court  alter  it. 
The  court  intervenes  only  to  "knock  off  the  peaks"  of  excessiveness,  as  the 
English  put  it. 

Review  on  grounds  other  than  excessiveness  is  what  permits  the  court  to 
develop  sentencing  principles  and  policies.  It  does  this  case  by  case,  in  the  tra- 
ditional common  law  fashion.  The  value  of  sentence  review  for  this  purpose  is 
well  explaiiaed  in  an  article  by  D.  A.  Thomas,  "Appellate  Review  of  Sentences 
and  the  Development  of  Sentencing  Policy :  The  English  Experience",  20  Ala. 
L.  Rev.  193  (1968).  A  copy  is  attached  as  Exhibit  2  to  this  memorandum.  Mr. 
Thomas  is  a  member  of  the  law  faculty  at  Cambridge  University  and  is  on  the 
staff  of  the  Institute  of  Criminology.  He  has  studied  sentencing  review  in  the 
English  court  for  a  number  of  years  and  has  written  extensively  on  various 
aspects  of  that  subject.  In  1967-69  he  spent  eighteen  months  in  the  United 
States  as  a  Visiting  Professor  of  Law  at  the  University  of  Alabama. 

The  importance  of  sentencing  review  to  sentencing  practices  and  policies  in 
England  is  impressively  documented  in  a  book  by  D.  A.  Thomas  entitled  Prin- 
ciples of  Sentencing  (Cambridge  Studies  in  Criminology,  Vol.  XXVII,  Heine- 
mann  Educational  Books,  Ltd.,  London,  1970).  This  volume  of  350  pages  is 
devoted  to  analyzing  the  sentencing  decisions  of  the  Court  of  Appeal,  Criminal 
Division,  from  1962  to  1969,  to  show  the  coherent  body  of  sentencing  principles 
which  the  court  has  developed  through  its  decisions  in  individual  cases.  All 
aspects  of  this  common  law  body  of  sentencing  doctrine  are  explained.  One  of 
the  conclusions  is  that  "the  jurisprudence  of  sentencing  develoiied  by  the  court 
over  the  last  sixty  years  is  the  most  highly  evolved  system  of  its  kind  in  the 
English-speaking  world,  and  a  convincing  demonstration  of  the  potentialities  of 
appellate  review  as  a  means  of  regulating  and  making  creative  use  of  the  sen- 
tencing function." 

That  book  and  the  attached  article  by  Mr.  Thomas  make  a  persuasive  case 
for  authorizing  a  broad  appellate  review  over  sentences,  allowing  the  court  to 
employ  such  standards  as  "erroneous  in  principle"  or  "improper"  or  "inappro- 
priate." Under  a  review  limited  solely  to  the  question  of  excessiveness  such  a 
body  of  sentencing  law  could  not  very  well  be  developed.  However,  review  for 
excessiveness  is  one  important  feature  of  the  English  review.  And  in  the 
United  States,  this  type  of  review  is  perhaj)s  of  the  most  immediate  impor- 
tance. 
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Exhibit  1 

appendix  c  :  the  bevxew  of  criminal  sentences  in  england 

[A  report  submitted  to  The  American  Bar  Association  project  on  Minimum  Standards 

for  Criminal  Justice] 

(By  Daniel  J.  Meador,  Dean) 

CONTENTS 
INTRODUCTION 

I :  THE  JUDICIAL  MACHINERY  FOR  ADMINISTERING  CRIMINAL 
JUSTICE 

A.  Magistrates'  Courts 

B.  Quarter  Sessions 

C.  Assizes 

D.  Court  of  Criminal  Appeal 

E.  Divisional  Court  of  Queen's  Beach  Division 

F.  House  of  Lords 

II.  THE  SENTENCING  PROCESS  AT  THE  TRIAL  LEVEL 
IIL  JUDICIAL  REVIEW  OF  SENTENCES 

A.  Quarter  Sessions  Review  of  Magistrates'  Sentences 

B.  Sentence  Review  in  the  Court  of  Criminal  Appeal 

1.  Initial  procedure 

2.  The  single  judge  screening  procedure 

3.  Applications  considered  by  the  full  court 

4.  Proceedings  after  leave  to  appeal  against  sentence  is  granted 

5.  Bases  for  decision — sentencing  policy 

IV.  NON-JUDICIAL  REVIEW  OF  SENTENCES— THE  ROYAL 
PREROGATIVE  OF  MERCY 

V.  SUMMARY  AND  COMMENT 
MEADOR  REPORT  APPENDIX 

1.  English  Statutes 

2.  Memorandum  on  Power  to  Increase  Sentences 

3.  Judgment  in  R.  v.  Hunt 

4.  Persons  Assisting  the  Study 

5.  Bibliography 

6.  Statute  Prohibiting  Sentence  Increase 

INTKODUCTION 

The  principle  of  subjecting  a  sentence  imposed  by  a  court  for  a  criminal 
offence  to  the  review  of  a  higher  court,  as  well  as  to  non-judicial  scrutiny,  is 
well  established  in  England.  This  report  attempts  to  set  forth  an  objective 
description  of  the  procedures  by  which  this  principle  is  effectuated.  It  is  not 
intended  to  be  a  brief  for  or  against  any  position.  The  study  has  been  carried 
out  through  observing  court  proceedings  and  the  accompanying  administrative 
machinery,  and  by  talking  with  numerous  individuals.  Background  library 
research  has  been  undertaken,  but  this  is  essentially  a  "field  study"  of  sentenc- 
ing review  in  operation. 

Part  I  of  the  reijort  gives  in  sketchy  outline  the  judicial  system  in  which 
English  criminal  cases  are  tried,  sentences  are  imposed,  and  appellate  review 
carried  out.  No  more  detail  is  included  than  seems  necessary  for  an  under- 
standing of  the  main  body  of  the  report. 

Sentencing  review  cannot  be  considered  meaningfully  apart  from  some 
awareness  of  how  the  sentence  is  initially  arrived  at  in  the  trial  court.  Conse- 
quently, Part  II  of  the  report  deals  with  the  original  sentencing  process. 

Part  III  on  Judicial  Review  of  Sentences  is  the  heart  of  the  report.  Such 
review  takes  place  at  two  levels — in  the  many  county  and  borough  Quarter 
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Sessions,  and  in  the  single  Court  of  Criminal  Appeal.*  The  operation  of  sen- 
tencing review  in  these  courts  has  been  the  central  focus  of  this  study,  and  an 
effort  is  made  to  present  a  full  description. 

What  is  referred  to  in  the  United  States  aa  executive  clemency  is  adminis- 
tered in  England  through  the  Home  Office,  under  the  authority  of  the  Secre- 
tary of  State  for  Home  Affairs,  and'  is  called  the  "prerogative  of  mercy."  A 
report  on  sentencing  review  would  not  be  complete  without  taking  it  into 
account.  This  non-judicial  form  of  review  is  treated  in  Part  IV. 

The  report  concludes  with  a  summarization  keyed  to  the  standards  adopted 
by  the  Advisory  Committee  on  Sentencing  and  Review.  This  section  is  designed 
to  provide  an  easy  comparison  between  these  proposals  and  the  English  prac- 
tice. 

This  investigation  was  launched  on  September  23,  1965,  when  I  met  in 
London  with  Chief  Judge  J.  Edward  Lumbard,  the  ABA  Project  Chairman, 
and  Sir  George  Coldstream,  Permanent  Secretary  to  the  Lord  Chancellor.  The 
latter  arranged  for  Judge  Lumbard  and  me  to  meet  that  day  with  Sir  Charles 
Cunningham,  Permanent  Secretary  of  the  Home  Office,  and  two  members  of  his 
legal  staff,  and  with  Master  D.  R.  Thompson,  the  Registrar  of  the  Court  of 
Criminal  Appeal,  in  the  Royal  Courts  of  Justice.  Through  arrangements  there- 
after made  by  these  and  otlier  oflScials  I  have  attended  one  or  more  sittings  of 
the  following  courts :  Hampshire  County  Quarter  Sessions,  Southampton  Bor- 
ough Quarter  Sessions,  Surrey  County  Quarter  Sessions,  Southampton  Magis- 
trates' Court,  the  Central  Criminal  Court  (Old  Bailey),  and  the  Court  of 
Criminal  Appeal.  Access  was  afforded  to  the  case  files  in  these  courts  and 
interviews  have  been  held  with  various  court  officials  as  well  as  with  judges, 
law  professors,  and  practising  members  of  the  legal  profession.  The  persons 
who  contributed  most  significantly  are  recorded  in  the  Meador  Report  Appen- 
dix 4.  It  is  appropriate  to  say  here  that  without  the  full  cooperation  and 
assistance  of  these  individuals,  so  courteously  tendered,  this  report  would  not 
have  been  possible. 

A  preliminary  word  might  be  said  about  English  terminology.  It  varies  in 
many  small  ways  from  American  legal  usage.  An  "indictment"  in  England,  for 
example,  does  not  imply  grand  jury  action,  for  there  is  no  grand  jury.  When 
one  refers  to  a  trial  on  indictment  he  is  speaking  of  a  jury  trial  in  either 
Quarter  Sessions  or  the  Assizes,  as  distinguished  from  a  summary  trial  in  a 
Magistrates'  Court.  The  English  say  "appeal  against  sentence,"  whereas  in  the 
United  States  we  would  tend  to  say  appeal  from  or  of  the  sentence.  "Counsel" 
in  England  means  only  a  barrister ;  it  never  includes  solicitors.  Other  vari- 
ances in  language  will  be  clarified  as  they  arise. 

Certain  features  of  the  English  legal  world  should  be  borne  in  mind  in 
thinking  about  the  practices  described.  Despite  the  outward  trappings  of  for- 
mality in  dress  and  manner,  English  judicial  proceedings  are  essentially  less 
formal  in  many  respects  than  those  in  the  United  States.  (At  least  they  so 
appear  to  this  observer.)  In  procedure  and  practice,  less  seems  to  be  commit- 
ted to  writing;  much  of  the  modus  operandi  appears  to  be  a  matter  of  under- 
stood custom.  This  relatively  informal  and  customary  way  of  carrying  on  judi- 
cial business  may  result  from  the  mutual  confidence  which  appears  to  exist 
within  the  bench  and  bar.  This  in  turn  probably  results  from  the  fact  that 
bench  and  bar  form  a  rather  tightly  knit  and  homogeneous  group  sharing  a 
well-defined  tradition.  While  this  has  no  bearing  on  the  principle  that  all  sen- 
tences be  reviewable,  it  may  help  to  explain  in  part  some  of  the  practices  in 
sentencing  and  review  which  might  otherwise  seem  curious. 

Another  point  to  be  noted  is  that  criminal  sanctions  are  imposed  less  heavy- 
handedly  in  England  than  in  the  United  States.  Observation  suggests  that  Eng- 
lish judges  give  proliation  or  a  fine  in  cases  where  imprisonment  would  be 
imposed  in  America.  English  prison  sentences  are  shorter.  A  three-year  term  is 
considered  substantial,  and  seven  or  eight  years  a  very  long  term.  The  thirty- 
year  sentences  given  in  the  train  rohl)ory  case  are  almost  unheard  of. 

There  is  considerable  ferment  in  England  over  numerous  aspects  of  the  crim- 
inal process.  Recommendations  from  various  sources  have  been  made  to  change 
so!ne  of  the  structure  and  procedures  described  here.  These  will  l)e  alluded  to 
only  when  they  directly  concern  sentencing  review,  as  an  effort  has  been  made 
to  stick  closely  to  this  subject  and  to  keep  citations  of  authority  to  a  mini- 


•fNoto:  Siibsorinent  to  tho  prpparatlon  of  this  report,  bv  <i  stntute  enacted  Aiipust  9, 
ttfid,   the  Court   of  ('riiiiliial    Apix-al    became   the  criminal   (Uviyion   of  the   Court  of  Ap- 


peal. Criminal  Appeal  Act,  196G,  §  1.] 
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mum.  The  sources  for  the  information  in  this  report,  unless  otherwise  specifi- 
cally indicated,  are  personal  observations,  writings  listed  in  the  bibliography, 
and  interview  with  persons  listed  in  the  Appendix  and  others.* 

One  recent  study  of  particular  relevance  is  that  of  the  so-called  Donovan 
Committee  (named  after  its  chairman,  the  Right  Honorable  Lord  Donovan), 
entitled  Report  of  the  Interdcpurt mental  Committee  on  the  Court  of  Criminal 
Appeal.  That  Report,  issued  in  August,  1965,  contains  a  wealth  of  information 
about  the  Court  of  Criminal  Appeal,  as  well  as  recommendations  for  certain 
changes  in  its  organization  and  procedure.  It  will  be  cited  hereafter  as  the 
Donovan  Report. 

B.    SENTENCE  REVIEW  IN  THE  COURT  OF  CRIMINAL  APPEAL 

1.  Initial  procedure 

An  appeal  against  sentence  may  be  taken  to  the  Court  of  Criminal  Appeal 
from  Quarter  Sessions,  the  Assizes,  the  Central  Criminal  Court,  and  the  two 
Crown  Courts.  Reviewing  sentences  is  a  very  large  part  of  CCA  business ;  few 
appeals  come  up  as  a  matter  of  right,  and  of  all  the  cases  in  \rhich  leave  to 
appeal  is  sought,  80%  involve  sentence. 

The  defendant  has  ten  days  from  the  imposition  of  sentence  in  which  to 
seek  leave  to  api>eal,  although  an  extension  of  time  may  be  and  sometimes  is 
granted.  Since  no  appeals  against  sentence  lie  as  a  matter  of  right,  the  initial 
step  is  always  the  filing  of  an  Application  for  Leave  to  Appeal.  This  is  filed 
with  the  Registrar  of  the  Court  on  a  printed  form  which  was  designed  by  his 
Oflice  (Form  XXXIV).  These  forms  are  available  in  unlimited  quantities  in 
every  prison.  In  fact  they  are  actually  printed  and  supplied  by  the  prison 
authorities. 

In  the  great  majority  of  cases  this  application  for  leave  is  filled  out  in  long 
hand  by  the  prisoner  himself,  without  legal  assistance,  though  the  prison 
authorities  may  give  some  help.  The  Registrar  estimates  that  prisoners  have 
professional  legal  advice  in  perhaps  200  out  of  the  2,500  to  3,000  applications 
filed  annually  for  leave  to  appeal  against  sentences  and  convictions. 

In  completing  the  form  the  prisoner  must  supply  certain  factual  data  such 
as  when  and  where  he  was  convicted,  for  what  offence,  and  the  sentence 
imposed.  He  must  then  set  out  in  narrative  form  the  reasons  why  he  seeks  to 
appeal.  More  often  than  not  this  is  simply  a  plea  that  the  sentence  is  excessive 
and  too  harsh  under  all  the  circumstances.  The  applicant  may  include  informa- 
tion which  was  not  before  the  trial  court,  and  he  may  bring  in  events  occur- 
ring since  the  trial.  He  may  also  offer  to  produce  witnesses  and  other  evi- 
dence. The  Court  is  not  limited  to  the  trial  record. 

The  form  provides  a  place  for  the  prisoner  to  request  legal  aid.  If  he  is  not 
one  of  the  few  who  have  already  retained  a  soiicitoi,  the  applicant  will  almost 
always  make  the  request.  If  leave  to  appeal  is  granted,  legal  aid  will  usually 
be  granted  also.  In  1964,  leave  to  appeal  was  granted  in  a  total  of  351  cases, 
and  legal  aid  in  335.^  This  typically  mean*;  that  counsel — a  barrister — will  be 
designated  for  the  appellant,  but  not  a  solicitor,  although  the  statute  author- 
izes appointment  of  both  counsel  and  solicitor."  Apparently  counsel  represent- 
ing an  accused  at  trial  considers  his  duty  terminated  when  the  trial  proceed- 
ings are  concluded.  The  appellate  stage  is  viewed  as  entirely  new  and 
independent. 

Upon  receipt  of  this  application  form  the  Registrar's  office  has  multiple 
copies  of  it  made  on  a  typewriter,  thus  relieving  the  Registar's  statf  and  the 
judges  of  the  burden  of  deciphering  prison  script.  The  original  hand-written 
version  simply  remains  in  the  Registrar's  file.  This  typing  job  is  done  for  the 
Registrar  by  special  arrangement  at  one  of  the  government  typing  pools  and  is 
done  quite  expertly  to  ensure  that  all  the  misspellings  and  other  flaws  in  the 
original  are  preserved.  The  Registrar  meanwhile  notifies  the  clerk  of  the  court 
where  sentence  was  imposed,  who  in  turn  sends  up  all  the  papers  in  the  case. 

*Attachprt  to  the  orifflnal  of  this  report,  for  the  use  of  the  ABA  Advisory  Committee, 
were  the  oomplete  court  files  in  two  cases  in  the  Court  of  Criminal  Appeal.  These  have 
not  been  printed  here. 

1  Sep  table  on  CCA  for  1064  in  Part  III  of  this  report  (p.  122.  infra). 

-  This  practice  is  discussed  and  criticized  in  Xanlev.  "The  Court  of  Criniin.nl  Appeal  : 
The  Functions  of  an  Instructing  Solicitor,"  61  The  Law  Society's  Gazette  307  (1964). 

22-466   O  -  73  -  pt.    6-7 
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These  will  mainly  be  those  items  mentioned  earlier  in  the  discussion  of  the 
sentencing  process  and  will  include  the  indictment,  the  antecedents,  the  proba- 
tion report,  if  any,  other  reports  which  may  have  been  filed,  and  the  deposi- 
tions. The  Registrar  usually  orders  a  "short  transcript"  of  the  trial  proceed- 
ings, which  includes  everything  which  took  place  in  open  court  during  the 
sentencing  stage.  (It  does  not  include  the  evidence  bearing  on  the  issue  of 
guilt.)  This  means  that  ordinarily  the  trial  judge's  statement  of  reasons  for 
the  sentence  will  be  available  to  CCA.^  The  Registrar  may  order  a  complete 
transcript,  which  would  include  the  evidence  if  that  seems  desirable  for  some 
reason. 

The  papers  from  the  trial  court  are  sent  forward  to  the  Registrar  by  the 
clerk  in  a  jacket  known  as  a  Form  2.  On  this  covering  jacket  appears  a  list  of 
all  the  documents  included.  These,  together  with  the  application  itself  and 
whatever  tran.script  the  Registrar  may  have  ordered,  constitute  the  record 
which  is  before  the  Court  of  Criminal  Appeal.  Precisely  what  the  record  con- 
tains depends  to  a  large  extent  on  what  the  Registrar  orders ;  he  will  rou- 
tinely get  the  items  mentioned.  The  record  may  also  contain  new  matter  sup- 
plied by  the  applicant,  for,  as  indicated  earlier,  the  Court  is  not  confined  to 
the  record  made  in  the  trial. 

A  word  might  be  said  here  about  the  Registrar  and  his  oflSce  force.  Formally 
entitled  the  Criminal  Appeal  Office,  this  is  a  central  part  of  the  Court's 
machinery.  It  occupies  quarters  in  the  Royal  Courts  of  Justice  where  all  the 
royal  courts  sit  in  London  (except  the  Central  Criminal  Court  which  is  in  the 
Old  Bailey).  The  head  position  of  Registrar,  by  statute,  is  filled  by  the  Master 
of  the  Crown  Office ;  he  is  a  barrister  named  by  the  Lord  Chief  Justice.  On  his 
staff  are  five  legally  trained  persons.  Including  typists  and  clerks,  there  are  a 
total  of  22  people  in  the  Criminal  Appeal  Office  which,  viewed  from  an  Ameri- 
can standpoint,  performs  the  hybrid  administrative-professional  role  of  clerk  of 
the  court  and  law  clerk  to  the  judges. 

The  Registrar  appears  to  be  a  particularly  key  official  in  the  Court's  work 
because  the  Court  does  not  in  fact  sit  with  a  fixed  membership.  All  thirty- 
seven  judges  of  the  Queen's  Bench  Division  are  designated  by  statute  as  Crim- 
inal Appeal  judges  and  ordinarily  only  three  of  them  actually  sit  at  a  time. 
The  Lord  Chief  Justice  usually  presides.  Thus  he  and  the  Registrar  are  the 
only  two  officials  constantly  concerned  with  the  Court's  total  business.  With 
the  Lord  Chief  Justice,  however,  the  criminal  appeals  are  only  part  of  his 
work.  By  necessity,  therefore,  he  and  the  other  judges  rely  heavily  on  the 
Registrar  for  advice  and  to  keep  the  machinery  operating. 

One  of  the  most  important  aspects  of  the  work  of  the  Criminal  Appeal  Office 
is  the  preparation  of  what  are  called  summaries.  A  summary,  which  is  for  the 
use  of  the  judges  only,  is  prepared  after  the  application  for  leave  to  appeal 
and  the  papers  from  the  trial  court  are  all  assembled.  If  the  application  is  to 
be  referred  initially  to  a  single  judge,  under  the  procedure  described  below,  a 
summary  is  not  usually  written  at  that  point.  However,  a  summary  is  pre- 
pared in  every  case  which  goes  before  the  full  court,  either  initially  or  after 
refusal  by  a  single  judge.  It  is  a  fairly  brief  document,  typically  one  to  three 
pages  of  double  spaced  typing,  which  contains  a  distillation  of  the  facts  rele- 
vant to  the  sentencing  issue  and  also  the  appellant's  reasons  for  seeking 
review  of  the  sentence.  It  may  contain  a  citation  or  two  and  some  comment  on 
any  legal  point  which  may  be  involved.  However,  it  contains  no  recommenda- 
tions as  to  what  the  Court  ought  to  do.  A  careful  effort  is  made  to  keep  it  a 
completely  objective  abstract.  If  there  is  really  a  substantial  point  presented, 
the  Registrar  usually  takes  the  application  personally  to  the  Lord  Chief  Jus- 
tice. The  judges  appear  to  think  that  the  summary  is  a  valuable  aid.  It 
ensures  that  the  record  is  complete,  in  addition  to  providing  a  handy  capsule 
of  the  case.  It  may  not  be  too  much  to  say  that  as  presently  constituted  the 
Court  of  Criminal  Appeal  could  not  handle  the  volume  of  appeals  which  it  gets 
without  the.se  summaries. 

Preparing  summaries  is  the  job  of  five  professional  staff  members  in  the 
Criminal  Appeal  Office.  The  volume  has  increased  to  such  an  extent,  however, 
that  it  has  become  necessary  to  farm  out  much  of  this  work  to  barristers  in 

'I  Tho  Crinilnni  Appeal  Art.  1907.  §  S,  roniiiros  that  the  trlnl  jiulce  furnish  the  Reeis- 
trnr  with  his  notes  and  with  n  report  glvinp  his  opinion.  In  practice  now  the  "short 
transcript"  serves  this  purpose,  and  CCA  rarel.v  calls  for  such  a  report.  Donovan  Report 
60-61.  It  would  do  so  only  In  some  unusual  situation  such  as  the  death  of  the  short- 
hand writer   (i.e.,  the  court  reporter). 
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private  practice  who  do  it  on  a  daily  fee  basis.  Summaries  are  prepared  in 
this  manner,  outside  the  Criminal  Appeal  Office,  in  over  half  of  all  the  cases. 
This  practice  was  criticized  in  the  recent  Donovan  Report,  and  it  was  recom- 
mended that  the  professional  staff  be  increased  so  that  all  the  work  can  be 
handled  within  the  office.^ 

2.  The  single  judge  screening  procedure 

The  Criminal  Appeal  Act  provides  that  the  power  of  the  Court  to  grant 
leave  to  appeal  may  be  exercised  by  any  judge;,  of  the  Court.  In  practice  most 
applications  for  leave  to  appeal  only  against  sentence  (and  not  conviction)  are 
routinely  put  first  before  a  single  judge.  In  contrast,  most  applications  for 
leave  to  appeal  against  conviction  go  initially  before  "the  full  court,"  which 
means  a  bench  of  three  judges.  Several  hundred  of  these  also  seek  leave 
against  sentence  as  well.  Out  of  the  1,500  to  2,000  annual  applications  for 
leave  to  appeal  solely  against  sentence,  approximately  100  to  150  go  initially  to 
the  full  court.  These  are  cases  in  which  either  a  solicitor  has  been  privately 
retained  by  the  appellant,  or  there  is  some  reason  for  expedition  such  as  a 
short  sentence  which  will  soon  expire,  or  there  is  some  peculiar  or  difficult  fea- 
ture such  as  an  unusually  long  sentence.  But  the  great  mass  of  applications 
are  filed  by  unrepresented  prisoners,  and  they  are  processed  through  the 
"single  judge  procedure,"  as  it  is  called.  This  is  all  a  matter  of  internal  court 
administration.  The  practice  is  not  governed  by  statute. 

Applications  referred  to  a  single  judge  are  considered  by  him  privately  in 
his  chambers.  The  appellant  himself  is  never  present  at  this  stage,  and  no  rep- 
resentative of  the  prosecution  appears.  Indeed  the  prosecution  puts  in  no 
appearance  and  files  no  paper  at  any  stage  of  sentencing  review  in  the  Court 
of  Criminal  Appeal.  The  appellant  may  engage  counsel  to  appeal  for  him  on 
his  application,  but  when  it  is  made  known  that  counsel  will  appear  the  appli- 
cation is  referred  to  the  full  court,  even  though  it  would  otherwise  have  gone 
to  a  single  judge.  Appearances  before  the  single  judge  are  few  and  usually 
occur  only  in  connection  with  an  application  for  bail. 

After  reviewing  the  papers  (there  is  usually  no  summary  at  this  point)  the 
single  judge  simply  notes  on  a  form  whether  leave  to  appeal  is  granted  or 
denied.  He  gives  no  reasons.  If  leave  is  granted,  the  appeal  is  set  down  for  a 
hearing  before  the  full  court,  a  proceeding  to  be  discussed  later.  If  leave  is 
denied,  the  prisoner  is  so  informed  and  is  also  informed  that  he  may,  within 
five  days,  renew  the  application  before  the  full  court.  In  other  words,  he  gets 
an  appeal  as  a  matter  of  right  from  the  single  judge's  denial.^ 

From  January  1  to  October  1,  1965.  there  were  1,026  applications  for  leave 
to  appeal  against  sentence  which  were  referred  initially  to  a  single  judge.  The 
following  table  shows  their  fate." 

1,026    SENTENCE   APPLICATIONS    REFERRED   INITIALLY   TO 
SINGLE  JUDGE,  JAN.    1-OCT.   1,   1965 

Leave  to  appeal  granted 75 

Leave  to  appeal  refused 951 

Application  abandoned  after  refusal 430 

Application  renewed  before  full  court  after  refusal  by 

single   judge    520 

These  figures  tend  to  bear  out  the  findings  of  the  Donovan  Committee  that  the 
single  judge  procedure  results  in  grants  of  leave  to  appeal  sentences  in  about 
7%  of  the  ca.ses.^  As  a  table  elsewhere  in  this  report  shows,  of  all  applica- 
tions for  leave  to  appeal  against  sentence  in  1964.  9.5%  were  granted  in  one 
way  or  the  other.  Assuming  this  is  a  typical  pattern,  the  conclusion  is  that 
close  to  three-fourths  of  the  grants  of  leave  for  sentence  review  come  out  of 
the  single  judge  procedure  and  another  one-fourth  from  action  of  the  full 
court. 

The  Donovan  Report  also  found  that  in  about  60%  of  the  applications  re- 
fused by  a  single  judge,  the  appellant  presses  the  matter  further.^  This  means 

■*  Donovan  Report  67. 

■'  This  is  done  on  a  form  furnished  to  the  jirisoner  by  the  Criminal  Appeal  Office 
along  with  the  notification  of  the  refusal  of  leave. 

"  These  figures  were  furnished  by  the  Registrar. 

"  Donovan  Report  54.  No  change  was  recommended  in  the  single  judge  procedure  by 
the  Donovan  Committee. 

*  Donovan  Report  54. 
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that  the  single  judge  screening  device  disposes  of  upwards  of  40%  of  all  the 
applications.  Of  those  which  are  renewed  before  the  full  court,  the  single 
judge  is  reversed  and  leave  to  appeal  granted  in  about  one  out  of  fifty. 

These  data  suggest  that  the  single  judges,  in  their  individual  rulings,  are 
acting  in  a  fairly  high  degree  of  harmony  with  the  various  and  shifting  three- 
judge  panels  which  make  up  the  "full  court."  And  this  is  undoubtedly  so.  In 
fact,  there  is  what  might  be  referred  to  as  a  "hard  core"  of  some  six  to  ten 
Queen's  Bench  judges  who  sit  fairly  regularly  on  CCA,  and  each  of  these  is 
quite  aware  of  the  others'  attitudes  on  sentences.  One  of  these  judges  can  pass 
quickly  on  an  application,  as  he  has  a  feel  for  the  Court's  reaction  to  the  com- 
l)ination  of  factors  in  each  case.  If  no  legal  question  is  presented,  no  sentenc- 
ing principle  clearly  violated,  and  the  sentence  falls  within  the  allowable  range 
(as  seen  collectively  by  CCA  judges),  leave  is  denied.  Those  familiar  with  the 
Court's  work  believe  that  the  screening  provided  by  single  judge  procedure  is 
useful  and  efficient. 

5.  Applications  considered  hy  the  full  court 

Applications  for  leave  to  appeal  against  sentence  which  are  acted  on  by  the 
full,  three-judge  bench  are  handled  the  same  whether  they  are  initially  re- 
ferred to  the  full  court  or  are  renewed  after  refusal  by  the  single  judge. 

The  Court  sits  one  or  more  days  a  week  for  the  purpose  of  disposing  of  the 
applications.  For  a  given  day  there  are  typically  about  twenty  applications  on 
the  list.  Several  days  beforehand  the  Registrar  distributes  to  the  three 
judges  who  will  constitute  tlie  Court  for  that  day  the  papers  in  the  cases. 
Each  judge  gets  a  complete  file  in  each  case,  including  the  summary.  He  will 
go  through  all  the  files  before  the  Court  meets,  presumably  with  varying  de- 
grees of  time  consumption,  depending  on  the  complexity  of  the  case  and  his 
own  modus  operandi.  The  summaries  appear  to  be  relied  upon  heavily,  al- 
though they  are  not  viewed  as  a  substitute  for  the  actual  papers.  At  the  time 
the  papers  are  distributed,  one  of  the  three  judges  is  designated  to  announce 
the  Court's  decision.  In  most  cases  no  conference  is  held.  But  if  there  is  any 
point  of  difficulty  the  judges  may  confer  with  each  other  beforehand. 

When  the  full  court  then  convenes  for  its  public  session  the  applications  are 
called  one  by  one  from  the  printed  list  for  the  day.  As  each  is  called,  the 
judge  designated  to  announce  the  disposition,  if  there  has  been  no  previous 
conference,  will  glance  at  his  two  colleagues  to  determine  whether  either  has 
any  difficulty  with  the  case.  If  not,  leave  will  be  denied.  If  necessary  a  brief 
conference  is  held  on  the  bench.  The  judge  then  makes  an  oral  statement  recit- 
ing l)riefly  the  circumstances  of  the  offence  and  considerations  which  went  into 
the  sentence,  drawing  from  sources  such  as  the  antecedents,  the  probation  re- 
port, and  the  explanation  given  by  the  trial  judge.  If  leave  to  appeal  is  being 
denied,  the  oral  statement  usually  ends  with  the  conclusion  that  the  Court  sees 
no  reason  to  disturb  the  sentence.  There  may  be  some  indication  that  for  cer- 
tain specific  reasons  the  Court  thinks  the  sentence  is  appropriate.  If  leave  is 
being  granted,  some  brief  indication  may  be  given  as  to  why  the  Court  wants 
to  hear  the  appeal.  Occasionally  in  the  past  if  the  Court  felt  quite  clear  about 
the  matter,  it  would  grant  leave  and  at  the  same  time  order  the  sentence  re- 
duced or  altered  without  any  further  hearing.  This  appears  to  be  done  now 
only  if  counsel  for  the  appellant  is  present  in  court  and  consents.  However, 
the  Court  would  never  increase  a  sentence  summarily  in  this  fashion. 

The  existence  of  the  power  to  increase  sentences  has  had  an  effect  on  the 
practice  of  explaining  why  leave  was  being  granted.  Some  years  ago  reasons 
were  customarily  announced.  When  it  appeared  that  the  Court  was  granting 
leave  because  it  was  of  a  mind  to  increase  the  sentence,  the  appeal  would  be 
abandoned  by  the  prisoner,  thereby  defeating  at  least  part  of  the  purpose  of 
the  power  to  increase.  So  the  Court  stopped  giving  any  reasons  for  grant  of 
leave.  That  did  not  fully  prevent  sucli  abandonment,  "however,  as  the  Court 
nearly  always  saw  to  it  that  the  appellant  was  provided  counsel  for  tlie  hear- 
ing of  the  appeal,  when  the  Court  was  thinking  of  increasing  sentence ;  counsel 
would  often  sense  the  Court's  attitude  and  advise  that  the  appeal  be  dropped. 
Now  tliat  tlie  Ilonovan  Report  has  recommended  that  the  power  to  increase 
sliould  be  abolislied,  and  the  Court  has  in  practice  stopped  increasing  .sen- 
tences, reasons  for  granting  leave  to  appeal  are  usually  stated.  A  discussion  of 
the  power  to  increase  and  tlie  Donovan  Committee's  views  appears  later  in 
this  report. 
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The  accompanying  table  shows  statistically  the  sentencing  review  business  of 
the  Court  of  Criminal  Appeal  for  the  calendar  year  1964.  These  figures  are 
reasonably  representative  of  the  pattern  for  the  past  few  years,  though  per- 
centages would  vary  a  few  points  from  one  year  to  another. 

The  figures  show  that  conditioning  an  appeal  on  leave  of  court  does  serve  to 
reduce  substantially  the  volume  of  full-dress  sentencing  review  which  the 
Court  has  to  undertake.  There  appears  to  be  no  real  sentiment  among  in- 
formed observers  in  England  for  making  appellate  review  of  sentences  a  mat- 
ter of  right,  at  least  not  at  the  CCA  level.  But,  as  may  be  clear  from  the  fore- 
going discussion,  the  procedure  for  passing  on  the  applications  gives  a 
substantial  measure  of  appellate  review  to  a  sentence  even  though  leave  to 
appeal  is  formally  denied. 

IN  THE  COURT  OF  CRIMINAL  APPEAL,  1964 
Application  for  Leave  To  Appeal 


Total 

Against 
conviction 

Against 
sentence 

Against 

conviction 

and  sentence 

Disposition  of  applications 

Abandoned 

Refused                Granted 

2,699 

515 

1,704 

480 

1,010 

1,338                     351 

Note:  20,397  persons  were  adjudged  guilty  in  1964  in  the  assizes  and  quarter  sessions. 

APPLICATIONS  FOR  LEAVE  TO  APPEAL  AGAINST  SENTENCE 

Result  of  appeal  after  leave  granted 
Total  Leave  granted 


Sentences  affirmed  Other  sentences  Sentences  quashed 

substituted 


2,184 

208 

73                                    125 

10 

APPLICATIONS  FOR  LEGAL  AID 

Total 

Abandoned 

Applications  considered  by  CCA 

Total                            Granted 

Refused 

2,343 

242 

2, 101                                 335 

1,766 

SUMMARY  IN  PERCENTAGES* 

Percentage  of  all  appellate  applications  in  which  sentence  was  attacked.  _  80 

Percentage  of  sentence  applications  in  which  leave  to  appeal  was  granted.  9.  5 
Percentage  of  sentence  applications  in  which  sentence  was  quashed  or 

altered 6.  1 

Percentage  of  sentence  appeals  (after  leave  granted)  in  which  sentence  was 

quashed  or  altered 65 

*This  information  has  been  compiled  from  Criminal  Statistics,  1964,  an  annual  publication  of  the  Home 
Office. 

.'f.  Proceedings  after  leave  to  appeal  against  sentence  is  granted, 

For  the  past  several  years,  approximately  2,000  applications  seeking  review 
of  sentences  have  been  filed  annually.  The  leave  procedure,  involving  both  the 
single  .judge  and  the  full  court,  disposes  of  something  on  the  order  of  90%  of 
these.  The  remaining  cases  in  which  leave  is  granted — some  200  more  or  less 
— become  "appeals,"  instead  of  mere  applications  for  leave.  How  an  "appeal" 
is  handled  will  now  be  described. 

When  leave  to  appeal  is  granted  the  case  is  set  down  on  an  appeals  list  for 
a  day  certain.  There  is  no  great  lapse  of  time.  Indeed  one  striking  characteris- 
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tic  of  the  whole  English  criminal  process,  compared  to  that  in  the  United 
States,  is  the  expedition,  as  well  as  fairness,  with  which  it  moves.  A  sentence 
appeal  might  be  disposed  of  in  the  Court  of  Criminal  Appeal  at  something  like 
ten  weeks  after  sentence  was  imposed  in  the  trial  court ;  normally  the  interval 
would  not  be  over  three  months.  On  a  typical  day  the  Court  might  hear  and 
decide  from  eight  to  twelve  appeals  against  sentence. 

As  is  true  in  all  English  appellate  practice,  there  are  no  written  briefs  fded 
with  the  Court.  For  the  appeal  itself  the  Court  has  only  those  papers  which 
were  before  it  on  the  application  for  leave.  The  nearest  thing  to  a  written  ar- 
gument is  the  narrative  statement  of  reasons  for  seeking  review,  written  in 
the  application  form  by  tlie  prisoner  himself  in  most  cases.  At  the  hearing  of 
the  appeal,  however,  the  appellant  is  represented  by  counsel  in  the  majority  of 
cases,  and  counsel  makes  the  oral  presentation  on  his  behalf.  The  appellant  is 
given  the  right  to  be  present  in  person  and  is  in  fact  present  in  most  cases. 
The  hearing  takes  place  in  open  court,  before  a  bench  of  three  judges,  one  of 
them  nearly  always  being  the  Lord  Chief  Justice. 

When  the  case  is  called,  counsel  for  the  appellant  rises  and  presents  an  ar- 
gument. Tills  may  vary  in  length  from  three  or  four  minutes  to  ten  or  fifteen 
minutes.  Rarely  will  it  be  longer,  although  no  stated  time  limit  is  imposed. 
Counsel  will  attempt  to  develop  a  theory  which  will  persuade  the  court  that 
the  sentence  should  be  altered  in  some  way.  He  may  argue  for  probation  in- 
stead of  imprisonment,  for  concurrent  instead  of  consecutive  sentences,  or  sim- 
ply for  a  shorter  term.  Often  he  will  develop  an  argument  that  the  sentence 
was  imposed  on  an  erroneous  premise  or  on  mistaken  principle ;  in  theory,  this 
is  the  main  basis  on  which  the  covirt  will  disturb  a  sentence. 

In  the  typical  sentence  appeal  the  oral  statement  and  argument  of  appel- 
lant's counsel  will  constitute  the  entire  hearing.  Witnesses  may  be  called  to 
testify,  however,  if  counsel  thinks  that  desirable  and  if  the  court  thinks  it 
would  be  helpful  to  hear  them.  But  this  is  not  often  done.  New  information 
can  be  put  before  the  Court  as  part  of  counsel's  argument,  as  it  is  in  the  trial 
court  during  the  original  sentencing  process.  In  a  sentence  appeal  observed  in 
a  larceny  case,  for  example,  counsel  stated  that  the  appellant  planned  to 
repay  the  money  he  had  taken  and  that  this  was  a  fact  not  made  known  to  the 
trial  judge.  Sometimes  where  a  pi-obation  officer's  investigations  had  not  been 
made  at  the  time  of  trial,  a  report  will  be  available  for  the  fir.st  time  on  the 
appeal.  Medical  and  psychiatric  reports  might  also  have  been  prepared  since 
the  trial,  and  these  can  be  put  before  the  Court.  In  practice,  probation  and 
medical  reports  are  the  most  often  encountered  sorts  of  new  information 
brought  in  on  the  appeal.  A  prison  or  borstal  report  is  sometimes  submitted 
for  the  appeal,  giving  on  account  of  the  appellant's  behavior  and  response  to 
treatment  since  trial." 

The  hearing  of  the  appeal  is  characteristically  informal.  It  is  not  really  a 
hearing  de  novo,  yet  new  matter  outside  the  record  can  be  offered  freely.  The 
rules  of  evidence  seem  to  be  of  no  concern,  as  is  true  of  the  sentencing  process 
at  the  trial  level.  The  Court  is  interested  in  assessing  the  information  it  can 
then  get.  Since  no  more  than  three  months  will  usually  have  elapsed  since 
trial,  it  is  not  often,  except  perhaps  in  borstal  training  cases,  that  circum- 
stances will  have  changed  sufficiently  to  affect  the  appropriateness  of  the  sen- 
tence. But  they  may  have,  and,  in  any  event  the  appellate  court  wants  all  the 
help  it  can  get  on  the  sentencing  (luestion,  as  distinguished  from  a  review  of 
the  conviction,  which  is  strictly  on  the  trial  record  with  the  single  exception 
of  "fresh  evidence"  on  the  issue  of  guilt. 

As  mentioned  before,  the  prosecution  takes  no  part  in  a  sentence  appeal.  No 
counsel  representing  the  prosecution  is  even  present  in  court.  This  differs  from 
sentencing  review  in  Quarter  Sessions  where  counsel  for  the  prosecution  is  al- 
ways present  to  present  the  facts. 

At  the  conclusion  of  the  presentation  for  the  appellant,  the  three  judges  gen- 
erally huddle  for  a  few  minutes  without  retiring  from  the  bencli.  Then  one  of 
them  delivers  the  judgment.  What  is  spoken  of  as  the  "judgment"  in  English 
appellate  courts  would  be  called  the  "opinion"  in  the  United  States.  This  is  an 
oral  statement,  often  of  fairly  substantial  length,  recapping  the  relevant  cir- 
cumstances of  the  case  and  giving  the  Court's  conclusion  as  to  whether  the 


"  See   the   references   in    the   Court's   judgment    in   Hunt,  Meador   Report   Appendix   .S, 
infra. 
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sentence  should  be  disturbed.  (See  the  judgment  in  Hunt,  Meador  Report  Ap- 
pendix 3,  i)ifra.)  This  is  similar  to  the  oral  statement  delivered  from  the 
bench  when  the  full  court  acts  on  an  application  for  leave  to  appeal  against 
sentence.  One  gets  the  impression  that  the  summary  prepared  in  the  Criminal 
Appeal  Office  is  relied  on  heavily  on  both  occasions.  But  of  course  in  deciding 
the  appeal  itself  the  Court  will  have  heard  counsel,  and  possibly  new  informa- 
tion, and  the  judgment  usually  takes  this  into  account. 

If  the  sentence  is  affirmed,  the  "appeal  is  dismissed."  Otherwise  the  Court 
makes  the  order  it  deems  appropriate — e.g.,  that  the  sentence  be  quashed  or 
that  it  be  modified  in  certain  respects  or  that  some  other  sentence  be  substi- 
tuted. The  appeal  is  disposed  of  entirely  and  finally  on  the  day  that  it  is 
heard.  Rarely  would  the  Court  reserve  decision  to  a  later  day,  and  it  delivers 
no  written  opinions. 

A  "short-hand  writer"  is  present  in  court  and  makes  a  verbatim  report  of 
the  orally  delivered  judgment.  Some  of  the  Court's  judgments  (i.e.,  opinions) 
are  later  printed  in  the  Criminal  Appeal  Reports,  and  summarizations  of  per- 
haps two  out  of  twenty  appear  in  The  Times  (a  London  daily  newspaiJer)  the 
day  after  their  delivery.  But  most  of  them  go  unreported.  A  monthly  periodi- 
cal. The  Criminal  Law  Review,  carries  one  paragraph  extracts  in  every  issue 
of  a  dozen  or  more  recent  sentencing  decisions  under  the  title,  "Principles  of 
Punishment." 

It  might  be  helpful  to  summarize  here  the  most  significant  differences  be- 
tween sentence  review  procedure  in  the  Court  of  Criminal  Appeal  and  such 
procedure  in  the  Quarter  Sessions:  (1)  appeal  to  QS  in  a  matter  of  right, 
whereas  leave  must  be  obtained  for  appeal  to  CCA;  (2)  appeal  against  convic- 
tion only  in  QS  opens  up  the  sentence  to  review,  but  it  does  not  do  so  in  CCA ; 
(3)  in  QS  there  is  no  record  from  below  on  a  sentence  appeal  and  the  hearing 
is  de  novo,  while  in  CCA  there  is  a  record  from  below,  the  hearings  is  not  de 
novo,  but  new  information  is  received;  (4)  in  QS  prosecution  counsel  Is  pres- 
ent and  presents  the  facts,  but  in  CCA  prosecution  counsel  is  not  present;  (5) 
at  least  some  CCA  opinions  on  sentences  are  reported,  but  no  QS  decisions  are 
reported. 

5.  Bases  for  decision — sentencing  policy 

Almost  no  principles  of  sentencing  review  are  legislatively  prescribed.  The 
Criminal  Appeal  Act  simply  states  that  "On  an  appeal  against  sentence  the 
Court  of  Criminal  Appeal  shall,  if  they  think  that  a  different  sentence  should 
have  been  passed,  quash  the  sentence  passed  at  the  trial  and  pass  such  other 
sentence  warranted  in  law  by  the  verdict  (whether  more  or  less  severe)  in 
substitution  therefor  as  they  think  ought  to  have  been  passed.  .  .  ."  Thus  the 
leeway  in  substituting  for  the  trial  court's  decision  any  sentence  that  the  ap- 
peallate  judges  "think  ought  to  have  been  passed"  is  limited  statutorily  only 
by  the  requirement  that  the  sentence  be  legally  warranted  by  the  verdict.  But 
in  practice  the  Court  purports  not  simply  to  substitute  its  notion  of  the  appro- 
priate sentence  for  that  of  the  trial  jvidge.  The  Court  says  it  will  not  "tinker" 
with  sentences.  For  example,  twelve  months'  imprisonment  will  not  be  reduced 
to  nine  months  even  though  the  latter  is  thought  proper  and  is  what  would 
have  been  imposed  if  the  appeals  judges  had  been  presiding  at  the  trial.^"  The 
Court  has  stated  its  policy  thus :  "It  is  only  when  a  sentence  appears  to  err  in 
principle  that  the  Court  will  alter  it.  If  a  sentence  is  excessive  or  inadequate 
to  such  an  extent  as  to  satisfy  this  Court  that  when  it  was  passed  there  was  a 
failure  to  apply  the  right  principles,  then  this  Court  will  intervene."  " 

This  statement  suggests  that  there  are  some  ascertainable  principles  of  sen- 
tencing which  the  Court  can  articulate  and  by  which  it  judges  the  sentences 
brought  before  it  for  review.  A  full-scale  analysis  of  such  sentencing  principles 
and  policies  as  the  Court  may  have  invoked  or  formulated  has  been  regarded 
as  beyond  the  scope  of  this  report.  This  reporter's  investigations,  directed 
chiefly  to  the  mechanics  of  sentencing  and  sentencing  review,  have  been  pur- 
sued empirically  by  observing  proceedings,  studying  papers  in  actual  cases,  and 
talking  with  persons  who  actively  participate  in  the  process.  No  comprehensive 
study  of  the  opinions  of  the  Court  of  Criminal  Appeal  bearing  on  sentencing 
theory   has   been   undertaken.   This   would   be   a   substantial   project   in   itself. 


w  Donovan  Report  42. 

11  R.  V.  Ball,  35  Cr.  App.  R.  164. 
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Even  among  scholars  in  the  field  of  criminal  law  in  England,  sentencing  is  a 
subject  wliich  lias  only  recently  begun  to  receive  serious  attention. 

For  this  study  of  appellate  review  of  sentencing,  theories  of  sentencing  have 
been  inquired  into  only  in  a  very  limited  way  for  the  purpose  of  determining 
to  wliat  extent,  if  at  all,  the  machinery  for  review  may  contribute  to  the  for- 
mulation of  sentencing  policy,  whicli  in  turn  governs  the  exercise  of  the  review 
power  and  guides  the  trial  courts.  One  might  suppose  that  if  appellate  review 
produces  coherent  .sentencing  theory  which  gives  guidance  to  the  trial  courts, 
that  may  be  a  good  reason  why  such  review  is  desirable.  On  the  other  hand,  if 
appellate  review  does  not  produce  this,  and  is  exercised  without  regard  to  ra- 
tional policy,  tlien  it  must  be  justified  on  other  grounds. 

In  an  article  published  last  year  by  a  serious  student  of  the  CCA.  and  sen- 
tencing generally,  the  Court's  opinions  were  examined  in  light  of  five  possible 
theories  of  sentencing:  (1)  retributive  or  denuciatory,  (2)  general  deterrence, 
(3)  specific  deterrence,  (4)  preventive,  (5)  rehabilitative.  The  author  con- 
eluded  that  "The  position  of  the  court  is  balanced  between  the  competing 
claims  of  the  traditional  ideas  of  punishment  on  a  culpability  or  deterrent 
basis  and  more  modern  ideas  of  rehabilitative  treatment."^  Another  scholar 
has  discovered  at  least  twenty-five  different  categories  of  consideration  which 
the  court  has  applied  from  time  to  time  in  the  reassessment  of  sentences." 

One  way  of  testing  pragmatically  whether  the  Court  has  shaped  sentencing 
policy  through  reviewing  sentences  is  to  ask  judges  of  the  lower  courts 
whether  they  feel  that  they  get  any  guidance  from  the  Court  of  Criminal  Ap- 
peal. This  question  tended  to  draw  a  mixed  and  inconclusive  reponse.  Several 
recorders  and  chairmen  of  Quarter  Sessions  did  say  that  in  arriving  at  a  sen- 
tence they  were  aware  of  little  or  no  helpful  direction,  other  than  some  notion 
as  to  the  length  of  imprisonment  which  the  Court  would  consider  excessive. 
There  was  some  opinion  that  the  policing  of  excessive  sentences — "knocking  off 
the  peaks" — is  really  all  that  an  appellate  court  can  do.  One  said  that  whether 
a  particular  sentence  was  upheld  depended  on  which  three  judges  happened  to 
constitute  the  Court  and  that  inconsistent  decisions  were  sometimes  rendered 
by  different  panels.  That  view  is  corroborated  by  one  writer  on  the  subject 
who  says  that  unless  a  sentence  is  conti-ary  to  statute  or  some  clear  pro- 
nouncement in  an  earlier  case,  "it  is  diflJicult  to  discover  what  are  the  princi- 
ples of  punishment.  For  the  most  part  our  courts  seem  to  impose  sentence  by  a 
process  dependent  iipon  experience  of  what  this  sort  of  criminal,  in  circum- 
stances of  this  kind,  on  this  sort  of  charge  usually  gets — that  and  intuition.  It 
necessarily  follows  tliat  the  question  whether  a  particular  sentence  is  excessive 
can  be  gauged  by  no  better  yardstick."  " 

Another  student  of  the  Court,  however,  disagrees  with  those  views  and 
attributes  them  to  a  failure  of  communication.  He  believes  that  there  are  dis- 
cernible patterns  and  policies  in  the  Court  of  Criminal  Appeal's  sentencing  de- 
cisions but  that  these  are  not  gotten  across  very  well  to  the  Quarter  Sessions, 
largely  because  many  of  tlie  Court's  opinions  on  sentences  are  not  reported 
and  not  studied.  There  is  also  a  view  that  the  sentencing  policies  formulated 
by  the  Court  do  find  their  way  subtly  into  the  judicial  atmosphere  and  that 
the  policy  guidance  provided  by  the  Court  is  significant  but  is  something  of 
which  Quarter  Sessions  are  not  consciously  aware.  The  Queen's  Bench  judges 
who  preside  at  criminal  trials  in  the  Assizes  register  more  awareness  of  sen- 
tencing principles  (real  or  imagined)  stemming  from  the  Court  of  Criminal 
Appeal,  as  indeed  tliey  should,  because  they  sit  on  the  Court  themselves  from 
time  to  time  and  associate  in  the  High  Coui-t  with  the  other  CCA  judges.  A 
similar  situation  exists  on  those  Quarter  Sessions  courts  which  happen  to  iiave 
a  Queen's  Bencli  judge  as  chairman. 

Tlie  publislied  evidence  of  the  attention  which  university  law  teachers  arc 
beginning  to  give  to  sentencing,^'"'  as  well  as  a  quick  sampling  of  CCA  opinions, 
shows  that  the  CCA  has  in  fact  enunciated  and  followed  numerons  sentencing 
principles  over  the  years.  A  few  illustrations  may  be  cited  out  of  tlie  hundreds 


^-  Thomas,  Thoorics  of  I'unishment  in  tlio  Court  of  Criminal  Appeal,  27  Modern  Law 
Review  .".4(5.  HfiO   (1!I04). 

"Davles,  The  Court  of  Criminal  Appeal:  The  First  Forty  Years,  1  .T.  Soe.  P.T.L. 
(N.R.)   42.-..  4:{.-.   (1<».-.1).  • 

»'  Xaiiley,  The  Court  of  Criminal  Appeal  :  The  Functions  of  an  Instruetlnjr  Solicitor. 
(51   The  Lnu-  .^oricti/'s  Onxcttc  .".OT,   .'no    (1!)(54). 

'=  See  the  articles  cited   in   the  bibliography  in  Meador  Report  Appendix  5. 
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of  cases.  The  Court  has  held,  for  example,  that  it  is  wrong  in  principle  to  im- 
pose a  heavier  sentence  on  a  defendant  because  of  his  misconduct  at  the 
trial/"  The  Court  seems  to  have  established  the  principle  that  a  "professional" 
in  certain  criminal  activity  is  to  get  a  heavier  sentence  than  a  person  commit- 
ting a  similar  offence  on  an  isolated  occasion  as  the  result  of  peculiar 
pressures."  And  in  a  case  observed,  the  court  substituted  a  conditional  dis- 
charge for  a  fine  v\-here  the  fine  had  been  imposed  on  defendant  with  the  in- 
tention of  the  Court  that  it  be  paid  by  his  employer :  it  was  wrong  in  princi- 
ple, CCA  said,  to  sentence  on  this  basis."  As  suggested  above,  the  inadequate 
communicating  of  such  decisions  as  these  to  the  trial  level  throughout  the 
country  may  be  responsible  for  some  of  the  feeling  of  lack  of  policy  guidance. 

Incidentally,  the  last  example  also  illustrates  the  importance  to  appellate  re- 
view of  the  trial  judge's  stating  reasons  for  his  sentence.  For  had  the  trial 
judge  not  explained  that  the  fine  was  being  imposed  with  the  intention  of  get- 
ting at  the  employer  instead  of  the  defendant,  there  would  have  been  no 
ground  for  intex-fering  with  the  sentence.  If  meaningful  review  is  to  be  under- 
taken, it  seems  essential  that  explanations  for  sentences  be  given  for  the  rec- 
ord in  the  trial  court.'" 

The  trial  court  is  deprived  of  potentially  valuable  assistance  on  the  sentenc- 
ing question  because  of  the  limited  role  of  prosecution  counsel.  It  is  thought 
improper  for  the  prosecution  even  to  cite  cases  to  the  court,  unless  perhaps 
they  are  distinctly  favorable  to  the  accused.  So  even  if  there  be  an  articulated 
sentencing  principle  in  the  CCA  opinions,  counsel  for  the  prosecution  cannot  in 
any  manner  inform  the  court  of  it,  though  of  course  defense  counsel  could  if 
he  were  aware  of  the  cases. 

The  conclusion  derived  from  this  cursory  inquiry  is  that  the  case  law  gener- 
ated by  sentencing  review  does  produce  a  number  of  principles  of  sentencing, 
some  of  which  feed  into  the  climate  surrounding  the  sentencing  process  and  all 
of  which  could  be  ascertained  more  concretely  if  one  studied  all  of  the  Court's 
opinions,  reported  and  unreported.  One  writer  has  said  of  the  Court :  "It  is 
submitted  that  by  its  decisions  week  by  week,  month  by  month,  and  year  by 
year,  it  is  slowly  and  steadily  building  up  a  criminal  jurisprudence  of  sentenc- 
ing of  which  we  in  this  country  can  be  moderately  proud."  -° 

In  addition  to  altering  a  sentence  because  it  is  contrary  to  "right  princi- 
ples." the  Court  may  squash  a  sentence  because  statutorily  prescribed  proce- 
dures were  not  followed  in  imposing  it.  Perhaps  the  best  example  is  preventive 
detention  where  the  statute  spells  out  certain  steps  which  must  be  taken  in 
the  trial  court  before  an  order  for  such  custody  can  be  entered.  This  ground  of 
review  is  not  available  generally  because  the  procedures  for  sentencing  in  most 
cases  are  not  prescribed  with  such  particularity.  Moreover,  failure  to  follow  a 
certain  procedure  might  be  cured  in  CCA  where  the  defendant  can  freely  offer 
matter  not  put  before  the  trial  court. 

The  handling  of  trial  court  irregularities  is  no  doubt  affected  by  the  Court's 
lack  of  power  to  remand  a  sentence  appeal.  CCA  must  make  final  disposition 
of  the  sentence ;  there  is  no  such  thing  as  sending  the  case  back  for  further 
proceedings  or  re-sentencing.  This  means,  for  example,  that,  apart  from  a  spe- 
cial case  such  as  preventive  detention,  a  sentence  would  not  be  set  aside 
merely  because  the  Coui*t  thought  that  the  trial  judge  had  acted  on  inade- 
quate information  or  had  not  conducted  the  hearing  as  he  should ;  the  Court 
would  simply  receive  the  information  itself  and  determine  on  this  basis 
whether  the  sentence  should  stand.  This  lack  of  power  to  remand  is  character- 
istic of  the  English  criminal  process.  There  is  no  concept,  for  example,  of  a 
reversal  of  a  conviction  and  remand  for  new  trial  in  the  American  sense  be- 
cause of  the  trial  judge's  erroneous  rulings.  The  Court  of  Criminal  Appeal  can 
only  quash  the  conviction,  thereby  freeing  the  accused  outright.  Last  year,  for 
the  first  time  the  Court  of  Criminal  Appeal  was  given  authority  to  order  a 
new  trial  in  one  circumstance  only — where  there  is  "fresh  evidence"  bearing  on 
the  issue  of  guilt. 


WR.  V.  Aston  [194S]  W.N.  252. 

1"  See  Thomas,  Sentencing  Co-defendants — When  is  Uniform  Treatment  Necessary?, 
1964  Crini.  L.R.  22,  27. 

i«  Alan  Georjre  Niel.  No.  1561.  CCA.  Oct.  25.  1965. 

"In  smiport  of  this  idea,  see  Cross.  P.iradoxes  in  Prison  Sentences,  SI  L.O.R.  205 
(1965)  ;  Thomas.  Sentencing — The  Case  for  Reasoned  Decisions,  1963  Crim.  L.  R.  243. 

-0.7.  E.  Hall  Williams.  The  Sentencing  Policy  in  the  Court  of  Criminal  Appeal,  10  The 
Howard  .Journal  201,  211    (1960). 
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Though  a  sentence  which  CCA  deems  excessive  might  sometimes  be  ex- 
plained to  be  "wrong  in  principle,"  one  gets  the  impression  that  often  exces- 
siveness  is  in  itself  a  ground  for  modifying  a  sentence.  In  other  words,  with- 
out bothering  with  "principle,"  the  sentence  might  be  viewed  by  the  Court  as 
exceeding  the  norm  of  "tariff"  or  pattern  established  by  the  Court  for  the  par- 
ticular offence  and  circumstances.  Virtually  every  person  with  whom  the  sub- 
ject was  discussed  sees  this  kind  of  review  as  the  major  and  most  salutary 
feature  of  appellate  review  of  sentences.  Because  of  the  volume  of  appeals 
and  the  long  years  of  review,  there  is  now  a  norm  for  almost  every  offence 
and  every  combination  of  circumstances.  To  some  extent,  the  norm  is  more  a 
matter  of  "feel"  on  the  part  of  the  CCA  judges  than  it  is  an  articulated  propo- 
sition. It  is  not  rigid  for  a  given  situation :  it  is  a  kind  of  judicial  consensus 
for  an  allowable  range.  For  example,  in  a  case  of  robbery  with  violence  involv- 
ing an  adult  male  with  no.  prior  convictions,  property  of  moderate  value  and 
no  extraordinary  circumstances,  the  norm  might  be  one  to  two  years'  imprison- 
ment (this  is  purely  an  imaginary  illustration  and  does  not  purport  to  be  the 
actual  norm  with  the  Court  in  this  sort  of  case).  This  means  that  it  the  trial 
court  sentence  were  one  year  or  fifteen  months  or  eighteen  months  or  two 
years  it  would  be  upheld.  All  these  are  within  the  range,  and  the  Court  will 
not  "tinker"  with  sentences.  But  a  sentence  of  three  years  or  more  would  prob- 
ably be  reduced.  And  of  course,  any  peculiar  twists  to  the  facts  of  unusual 
medical  or  probation  information  might  alter  the  norm. 

The  Hmit  case  (Meador  Report  Appendix  3,  infra)  is  unusual,  as  the  Court 
would  rarely  substitute  probation  for  a  four-year  term  of  imprisonment. 

English  lawyers  and  judges  find  it  odd  that  the  question  whether  sentences 
should  be  subject  to  appellate  review  is  a  matter  of  debate  in  the  United 
States.  The  time  before  which  CCA  was  established  with  authority  to  review 
sentences  lies  beyond  the  memory  of  the  active  members  of  the  English  legal 
profession  today ;  they  have  never  known  another  system.  So  to  them  sentenc- 
ing review  is  taken  for  granted.  In  addition,  though,  everyone  consulted  be- 
lieves it  is  to  be  a  good  thing.  Most  think  its  chief  virtue  is  that  it  serves  as  a 
protection  against  erratic  sentences,  the  occasional  peaks  of  excessiveness.  A 
number  of  thoughtful  persons  also  believe  that  it  contributes  greatly  to  sen- 
tencing policy  and  to  an  improved  atmosphere  for  the  sentencing  process. 
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Appellate  Review  of  Sentences  and  the 
Development  of  Sentencing  Policy: 
The  English  Experience 

D.  A.   Thomas* 

A  major  issue  running  through  discussions  of  the  desirability  of 
appellate  review  of  sentences  is  the  extent  to  which  an  appellate  court 
can  through  its  decisions  develop  coherent  policies  to  govern  the 
exercise  of  the  wide  discretion  typically  given  to  the  trial  judge  in  the 
sentencing  function.  The  development  of  an  extensive  caselaw  of  sen- 
tencing is  seen  by  some  observers  as  a  means  of  controlling  this  discre- 
tion while  preserving  sufficient  flexibility  to  deal  with  the  infinite 
variations  of  circumstances  found  in  individual  cases.  It  is  preferred  for 
this  reason  to  a  system  of  detailed  statutory  regulation  employing  rigid 
criteria  and  tending  as  a  consequence  to  produce  distortion  of  the  total 
criminal  process  as  steps  are  taken  to  avoid  the  application  of  those 
criteria  in  particular  cases.  Against  this  view  it  is  argued  that  review 
of  sentences  h?s  not  in  fact  produced  any  meaningful  guidance  for  trial 
judges  in  those  jurisdictions  where  it  is  available.  Reference  is  made 
in  support  of  this  position  to  studies  of  the  caselaw  produced  in  those 
jurisdictions  which  generally  conclude  that  appellate  review  has  not 
made  any  significant  contribution  in  this  respect,  and  further  support 
is  found  in  similar  conclusions  reached  by  some  observers  of  sentencing 

•     Leciiircr  in  Law,  London  School  of  Economics;  Visiting  Professor  of  Law,  University 
of  Alabama.  B.A.  1960,  LL.B.,  1961  (Cantab.). 
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in  England  where  sentence  review  has  been  available  for  over  sixty 
years.^ 

It  is  proposed  in  this  article  to  argue  in  favour  of  the  former  position 
and  to  demonstrate  that  appellate  review  of  sentences  in  England  has 
in  fact  led  to  the  development  of  a  complex  and  coherent  body  of 
sentencing  principles  and  policy  which  significantly  influences  sen- 
tencing at  the  trial  level.  It  is  not  contended  that  English  practice  is 
beyond  improvement,  and  no  position  is  taken  in  respect  of  the  content 
of  the  policies  developed  by  the  English  court. 

Sentencing  in  England 

The  Statutes 

The  statutory  framework  of  sentencing  in  England  exhibits  features 
found  in  many  state  systems  in  the  United  States  but  is  in  some  impor- 
tant respects  untypical  of  the  American  pattern.-  England  has  no  crim- 
inal code  and  except  in  a  few  contexts^  there  is  no  legislative  guidance 
on  fundamental  issues  of  penal  policy  in  so  far  as  they  effect  the  sen- 
tencing decision.  The  courts  are  provided  with  a  choice  between  puni- 
tive measures,  typically  imprisonment,  and  a  range  of  measures  em- 
bodying the  concept  of  individualisation;  this  range  includes  probation, 
conditional  or  absolute  discharge,  the  suspended  sentence,  commitment 
to  a  mental  hospital,  and  several  forms  of  custodial  training  sentence 
for  the  young  offender.^  A  significant  feature  of  the  system  is  the  ab- 
sence of  provisions  excluding  the  use  of  probation  or  other  individual- 
ised measures  in  particular  cases,  except  in  the  instance  of  murder  (for 
which  the  only  sentence  possible  is  the  indefinite  sentence  of  life  im- 
prisonment) and  three  rare  offences  for  which  by  an  accident  of  legis- 
lative history  the  death  penalty  is  retained.^  The  sentencer  has  a  free 

1.  For  a  selected  bibliography  on  appellate  reviews  of  sentences,  see  ABA  Project  on 
Minimum  Standards  for  Criminal  Justice,  Standards  Relating  to  Appellate  Review  of 
Sentences  Appendix  D  (Tent.  Draft  1967).  More  recent  articles  include  Halperin,  Sen- 
tence Reviews  in  Maine,  Comparisons  and  Cotninents,  18  Maine  L.  Rev.  133  (1966); 
Weigel,  Appellate  Review  of  Sentences:  To  Make  the  Punishment  Fit  the  Crime,  20 
Stan.  L.  Rev.  405  (1968). 

2.  For  a  description  of  English  criminal  courts  and  sentencing  procedures,  see  D.  Kar- 
LEN,  Anglo-American  Criminal  Justice  (1967);  ABA  Project  on  Minimum  Stand.\rds 
FOR  Criminal  Justice,  Standards  Relating  to  Appell.^te  Review  of  Sentences  Appendix 
C  (Tent.  Draft  1967)  [hereinafter  cited  as  Meador  Report]. 

3.  See  Children  and  Young  Persons  Act,  1933,  23  Geo.  5,  c.  12,  §  44(1),  which  requires 
courts  to  "have  regard  to  the  welfare"  of  persons  under  seventeen. 

4.  For  details  of  these  sentences,  see  Home  Office,  The  Sentence  of  the  Court:  A 
Handbook  for  Courts  on  the  Treatment  of  Offenders  (1964).  The  law  as  stated  in  this 
booklet  has  been  changed  in  some  details  by  the  Criminal  Justice  Act  1967,  c.  80. 

5.  The  offences  are  treason,  piracy  with  violence,  and  arson  in  a  naval  dockyard. 
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choice  between  a  sentence  of  imprisonment  and  one  of  the  various 
individualised  measures.  If  the  choice  is  for  a  sentence  of  imprisonment 
the  sentencer  again  has  a  wide  discretion;  mandatory  minimum  sen- 
tences are  unknown  (except  in  the  case  of  murder)  and  the  n^aximum 
penalties  fixed  in  the  various  statutes  creating  offences  are  for  the  most 
part  so  much  higher  than  what  is  normally  considered  appropriate  for 
those  offences  that  the  process  of  fixing  the  length  of  imprisonment 
seldom  involves  any  consideration  of  the  statutory  provision.  Similarly 
the  statutory  conditions  of  eligibility  for  most  of  the  individualised 
sentences  (the  principal  exception  is  committal  to  a  mental  hospital)^ 
are  defined  so  loosely  as  to  leave  the  decision  to  use  them,  as  opposed 
to  imprisonment,  and  the  choice  between  one  individualised  measure 
and  another,  entirely  to  the  discretion  of  the  sentencer.'^ 

The  indeterminate  sentence,  one  device  used  in  part  to  limit  the 
scope  of  judicial  discretion  in  the  United  States,  has  played  only  a  small 
role  in  sentencing  in  England  up  to  the  present  time.  Until  recently 
indeterminacy  was  found  only  in  individualised  measures  and  life  im- 
prisonment; sentences  of  imprisonment  were  for  a  fixed  term  of  years, 
from  which  the  offender  was  entitled  to  one  third  remission  for  good 
behaviour.  Recent  legislation^  has  provided  for  a  system  of  parole  which 
will  become  effective  during  the  summer  of  1968.  Under  this  system 
a  prisoner  sentenced  to  imprisonment  for  a  fixed  term  becomes  eligible 
for  consideration  for  release  on  license  when  he  has  served  one  third 
of  his  sentence;  if  he  is  released  he  remains  on  license  until  the  time 
when  the  sentence  (allowing  for  remission)  would  normally  expire,  at 
which  time  his  release  becomes  absolute.  A  complex  structure  of  ad- 
visory committees  has  been  established  to  supervise  the  operation  of 
the  release  procedure,  but  the  key  decisions  are  firmly  in  the  hands  of 
the  Home  Office,  a  department  of  the  central  government.  While  it  is 

6.  Mental  Health  Act,  1959,  7  &  8  Eliz.  2,  c.  72,  §  60.  This  section  requires  that  two 
medical  practitioners  must  state  that  the  offender  is  suffering  from  one  of  the  mental 
disorders  defined  in  the  Act,  and  that  his  condition  warrants  his  detention  in  hospital 
for  treatment.  For  a  discussion  of  the  use  of  this  power,  see  Thomas,  Sentencing  the 
Mentally  Disturbed  Offender,  [1965]  Crim.  L.  Rev.  (Eng.)  685. 

7.  Thus  a  probation  order  may  be  made  in  case  of  a  person  convicted  of  any  offence 
other  than  murder  if  the  court  is  "of  opinion  that  having  regard  to  the  circumstances, 
including  the  nature  of  the  offence  and  the  character  of  the  offender,  it  is  expedient  to 
do  so."  Criminal  Justice  Act,  1948,  11  &  12  Geo.  6,  c.  58,  §  3(1).  A  sentence  of  Borstal 
training  may  be  imposed  on  a  youth  within  the  prescribed  age  limits  and  convicted  of 
an  offence  punishable  with  imprisonment  where  the  court  is  "of  opinion,  having  regard 
to  the  circumstances  of  the  offence  and  after  taking  into  account  the  offender's  character 
and  previous  conduct,  that  it  is  expedient  that  he  should  be  detained  for  training  for 
not  less  than  six  months."  Criminal  Justice  .-Vet,  1961,  9  S:  10  Eliz.  2,  c.  39,  §  1(2). 

8.  Criminal  Justice  Act   1967,  c.  80.  §§  59-64. 
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not  clear  how  the  introduction  of  parole  will  affect  the  sentencing 
process,  there  seems  little  reason  to  suppose  that  it  will  change  its  major 
characteristics.^ 

The  chief  control  on  the  wide  discretion  entrusted  to  sentencers  in 
England  is  provided  by  the  Court  of  Appeal  (Criminal  Division), 
known  until  1966  as  the  Court  of  Criminal  Appeal. ^*^  This  Court  has 
jurisdiction  to  review  (on  the  application  of  the  offender)  sentences 
passed  on  all  persons  convicted  before  courts  of  assizes  and  quarter 
sessions,  and  (with  one  minor  exception)  sentences  passed  by  quarter 
sessions  on  persons  convicted  by  magistrates'  courts  and  committed  for 
sentence.^^  The  discretion  of  this  Court  corresponds  in  width  to  that 
given  to  the  trial  judge;  it  may  intervene  "if  it  considers  that  the  appel- 
lant should  be  sentenced  differently  for  any  offence  for  which  he  was 
dealt  with  by  the  court  below"  and  may  quash  the  sentence  passed  and 
substitute  for  that  sentence  "such  sentence  ...  or  order  as  it  thinks 
appropriate  for  the  case."^^  The  only  limitations  on  the  power  of  the 
court  to  substitute  a  sentence  are  that  the  substituted  sentence  must 
be  one  which  the  trial  court  could  have  passed  on  the  offender,  and 
that  the  appellant  must  not  be  "more  severely  dealt  with  on  appeal 
than  he  was  dealt  with  by  the  court  below.''^^  A  further  appeal  on  a 
point  of  law  may  be  taken  to  the  House  of  Lords,  the  highest  judicial 
tribunal,  but  only  one  case  directly  involving  a  question  of  sentence 
has  been  dealt  with  by  the  House  of  Lords  since  the  system  was  estab- 
lished in  1907." 

Review  of  sentences  is  the  main  business  of  the  Court  of  Appeal 
(Criminal  Division).  In  1966,  approximately  22,000  sentences  were 
passed  over  which  the  Court  had  jurisdiction;  applications  for  leave  to 
appeal  were  made  in  3,824  cases  (17.4  percent)  and  in  204  cases  the 
sentence  was  varied  or  quashed.  There  were  1,320  applications  for  leave 
to  appeal  against  conviction,  and  18  appeals  against  conviction  by  right, 
in  the  same  period.^^  Although  the  Court  interfered  with  less  than  one 

9.  For  a  discussion  of  possible  effects  of  the  new  Legislation,'  see  Thomas,  The  Crim- 
inal Justice  Bill:  New  Issues  in  Sentencing  Policy,  [1967]  Crim.  L.  Rev.  (Eng.)  277. 

10.  For  a  full  description  of  the  working  of  this  court,  see  Meador  Report. 

11.  Jurisdiction  in  respect  of  persons  committed  for  sentence  has  been  enlarged  slightly 
since  the  Meador  Report  by  Criminal  Justice  Act  1967,  c.  80,  §  97(3). 

12.  Criminal  Justice  Act  1967,  c.  80,  §  97(7),  consolidating  Criminal  Appeal  Act,  1907, 
7  Edw.  7,  c.  23,  §  4(3),  and  Criminal  Appeal  Act  1966,  c.  31,  §  4(2). 

13.  Criminal  Justice  Act  1967,  c.  80,  §  97(7). 

14.  See  Verrier  v.  Director  of  Public  Prosecutions,  [1966]  3  W.L.R.  924  (H.L.). 

15.  Home  Office,  Criminal  Statistics:  England  and  Wales,  1966,  Cmnd.  No.  3332, 
at  122-32.  200-02  (1967). 
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percent  of  the  sentences  which  are  subject  to  its  jurisdiction,  it  is  sig- 
nificant that  one  out  of  every  six  sentences  was  submitted  for  review.^^ 

The  Appellate  Court 

The  statutory  framework  of  sentencing,  leaving  wide  discretion  to 
the  trial  judge  and  the  appellate  court,  and  the  substantial  number  of 
cases  considered  by  the  Court  each  year  place  the  Court  in  a  strong 
position  to  develop  sentencing  policies  and  to  eradicate  disparities  in 
sentences  occurring  at  trial  level.  The  Court  is  clearly  conscious  of  its 
policy  making  role,  and  will  occasionally  make  detailed  statements  of 
sentencing  policy  in  the  form  of  a  practice  direction  (a  general  state- 
ment made  openly  in  court  but  not  necessarily  in  the  course  of  giving 
judgment  in  a  case)  where  cases  coming  on  appeal  indicate  that  trial 
judges  are  experiencing  difficulty  with  a  particular  type  of  case.^''^  Occa- 
sionally the  Court's  consciousness  of  its  role  as  policy  maker  becomes 
explicit  in  other  ways;  in  a  recent  case  where  a  trial  judge  had  departed 
from  a  well  established  norm,  the  Court,  in  varying  the  sentence  so 
passed,  indicated  that  such  a  departure  should  not  have  been  made 
without  prior  consultation  with  the  Court.^^  Typically,  however,  the 
Court  establishes  policy  not  by  dramatic  declarations  in  isolated  deci- 
sions but  by  regularly  exhibiting  the  same  approach  to  the  same  kind 
of  case,  and  the  policy  may  become  evident  more  in  the  Court's  actions 
than  in  its  broad  general  statements.  Although  the  Court  gives  a  rea- 
soned statement  for  every  decision  (including  the  dismissal  of  those 
applications  heard  by  the  full  court  as  opposed  to  the  single  judge),  it 
will  discuss  in  detail  the  basic  penal  philosophy  behind  its  determina- 

16.  The  number  of  applications  for  leave  to  appeal  has  risen  in  the  last  few  years. 
This  increase  probably  reflects  the  restriction  on  the  Court's  power  to  increase  a  sen- 
tence effective  from  October  1965.  See  Meador  Report  144;  discussion  in  text  accompany- 
ing notes  96-104  injra. 

17.  Most  typically  such  practice  directions  concern  the  effect  of  recent  legislation.  For 
a  recent  example,  see  Rcgina  v.  Gardiner,  [1967]  1  All  E.R.  895,  897  (C.A.  Crini.  Div.) 
(dealing  with  the  exercise  of  powers  to  commit  offenders  to  mental  hospital  under  the 
Mental  Health  Act,  1959,  7  &  8  Eliz.  2,  c.  72,  §§  60-80). 

18.  Regina  v.  Lavin  (No.  1069/67,  C.A.  Crim.  Div.,  May  30,  1967).  See  also  Regina  v. 
Carter,  [1967]  Crim.  L.  Rev.  (Eng.)  716  (C.A.  Crim.  Div.),  where  the  appellant  was  sen- 
tenced on  two  indictments  to  nine  months'  imprisonment  for  receiving  and  one  month 
concurrent  for  bigamy,  and  appealed  against  the  sentence  of  nine  months'  imprisonment 
only.  Tlie  Court  accordingly  could  not  interfere  with  the  sentence  for  bigamy  (as  a  re- 
sult of  the  most  recent  legislation  it  would  be  free  to  consider  the  sentence  but  could  not 
increase  it  beyond  the  total  sentence  passed  by  the  trial  court).  The  Court  took  the 
opportunity  to  state  for  the  guidance  of  lower  courts  who  had  only  recently  been  given 
jurisdiction  to  try  cases  of  bigamv,  previously  reserved  for  assizes,  that  where  the  offence 
of  bigamy  involved  deception  of  the  woman  involved,  a  sentence  in  the  region  of  eighteen 
months'  imprisonment  should  be  considered  appropriate. 
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tion  only  where  the  case  is  such  as  to  cause  the  Court  to  approach  the 
matter  from  first  principles;  that  is,  only  in  the  case  presenting  unusual 
features. ^^  In  dealing  with  the  more  common  kind  of  case  the  Court 
tends  to  assume  the  existence  of  the  norms  it  has  established,  and  to 
discuss  in  its  judgment  the  facts  of  the  case  in  relation  to  those  norms, 
without  necessarily  identifying  the  norms  specifically.  The  typical  indi- 
vidual judgment  seldom  contains  more  rationalisation  than  those  of 
the  Connecticut  Review  Division,  which  one  writer  has  found  inade- 
quate for  the  purpose  of  developing  statewide  sentencing  principles.^'' 
For  this  reason  an  individual  decision  taken  in  isolation  and  minutely 
analysed  will  not  shed  much  light  on  the  Court's  approach  to  sentencing 
generally;  to  grasp  this  it  is  necessary  to  take  an  overview  of  a  substan- 
tial number  of  decisions,  when  the  Court's  policies  can  be  seen  in  sharp 
relief.  It  is  not  possible  in  the  scope  of  an  article  to  give  a  complete 
account  of  the  Court's  sentencing  policies,  but  it  is  possible  to  illustrate 
some  of  the  different  contexts  in  which  the  Court  has  developed  policies 
or  principles,  and  to  consider  the  effect  of  the  Court's  existence  on 
sentencing  at  the  trial  level  in  England. 

The  Procedure  of  Sentencing 

Procedural  aspects  of  sentencing  make  a  convenient  starting  point. 
Although  there  exists  a  significant  body  of  legislation  in  this  area,  much 
is  left  to  judicial  discretion.  Provision  is  made  for  pre-sentence  reports 
to  be  prepared,-^  and  the  vexed  question  of  the  confidentiality  of  pre- 
sentence reports  has  long  been  determined  by  statute  in  favour  of  dis- 
closure,-- but  the  basic  question  of  whether  a  pre-sentence  report  should 
be  obtained  and  considered  in  a  given  case  is  left  to  the  discretion  of 
the  court.'^  A  similar  position  prevails  in  the  context  of  representation; 

19.  See,  e.g.,  Regina  v.  Llewellyn-Jones,  51  Cr.  App.  204  (1967).  The  appellant,  the  regis- 
trar of  a  county  court  (a  local  cour:  dealing  with  smaller  civil  cases)  was  convicted  of  a 
number  of  counts  of  fraudulently  using  funds  under  the  control  of  the  court  for  his  own 
purposes  and  sentenced  to  four  years'  imprisonment.  It  was  argued  that  such  a  sentence 
could  not  be  justified  as  a  deterrent,  as  behaviour  of  this  kind  was  extremely  rare.  The 
Court  upheld  the  sentence,  explaining  it  in  frankly  retributive  terms:  "This  is  not  a 
deterrent  sentence;  it  is  a  sentence  which  is  fully  merited,  in  the  opinion  of  this  court, 
as  punishment  for  giave  offences  and  as  expressing  the  revulsion  of  the  public  to  tlie 
whole  circumstances  of  the  case." 

20.  See  Note,  Appellate  Review  of  Primary  Sentencing  Decisions:  A  Connecticut  Case 
Study,  69  Yale  L.J.  1453  (1960). 

21.  See  Home  Office  Circular  138/63,  based  on  the  recommendations  of  the  Streatfeild 
Committee,  contained  in  Interdepartmental  Committee  on  the  Business  of  the  Crim- 
inal Court  Report,  Cmnd.  No.  1289  (1960). 

22.  See  Criminal  Justice  Act,  1948,  11  &  12  Geo.  6,  c.  58,  §  43. 

23.  A  provision  was  included  in   the  Criminal  Justice  Act   1967,  c.  80,  §   57,  which 
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a  complex  body  of  legislation  empowers  the  courts  to  grant  legal  aid 
to  accused  persons,  whether  or  not  there  is  a  plea  of  not  guilty,  but  the 
decision  to  grant  legal  aid  to  a  particular  accused  person  is  substantially 
a  matter  within  the  decision  of  the  court.^*  In  both  of  these  areas,  the 
impact  of  the  Court  of  Appeal  on  the  use  of  the  discretionary  power 
by  trial  courts  has  been  significant.  The  Court  has  repeatedly  empha- 
sized that  pre-sentence  reports  should  be  obtained  in  any  case  where 
there  is  a  possibility  of  a  probation  order  or  similar  disposal,  and  has 
taken  a  similar  position  in  regard  to  the  provision  of  legal  aid,  stressing 
that  representation  is  as  important  to  the  defendant  pleading  guilty  as 
to  the  person  contesting  the  issue.  Trial  courts  failing  to  make  what 
the  Court  considers  a  proper  use  of  these  powers  have  been  criticised 
in  strong  terms,  despite  the  English  convention  requiring  the  use  of 
extravagantly  courteous  language  in  all  judicial  matters.^^  Where  a  trial 
court  has  improperly  failed  to  obtain  a  pre-sentence  report,  or  to  grant 
legal  aid,  the  Court  will  normally  give  leave  to  appeal  as  a  matter  of 
course  and  reconsider  the  sentence  having  first  obtained  the  necessary 
report  and  heard  counsel  appointed  on  behalf  of  the  appellant. 

Other  Areas  of  Judicial  Policy-Making 

While  these  contributions  of  the  Court  to  the  procedural  area  are 
probably  the  most  important  in  terms  of  their  impact  on  the  quality 
of  sentencing  at  trial  level,  they  do  not  illustrate  the  capacity  of  appel- 
late review  to  develop  relatively  sophisticated  policies  of  sentencing. 
Some  evidence  of  this  is  present  in  the  area  of  sentence  concessions  for 
those  pleading  guilty,  and  in  the  principles  controlling  the  use  of  con- 
secutive sentences. 

Sentence  Concessions  for  Those  Pleading  Guilty. — The  negotiated 
plea,  or  "plea-bargain,"  plays  a  much  smaller  part  in  English  criminal 
adjudication  than  it  does  in  the  United  States.  It  is  doubtful  if  the 
average   English  criminal   trial   lawyer  would  understand   the    term 

would  authorise  the  Home  Secretary  to  make  rules  requiring  courts  to  obtain  pre-sen- 
tence reports  in  specified  classes  of  cases:  this  provision  is  however  not  in  force  and 
accordingly  no  rules  have  been  made  under  it. 

24.  See  generally  Criminal  Justice  Act  1967,  c.  80,  §§  73-84. 

25.  Thus  in  a  recent  case  where  an  offender  who  pleaded  guilty  was  not  given  coun- 
sel to  make  a  plea  in  mitigation,  the  Court  stated  that  "this  court  has  kept  on  saying 
that,  when  a  serious  sentence  is  in  mind,  accused  persons  must  be  given  legal  aid"  and 
that  the  eventual  sentence  of  two  years'  imprisonment  was  "a  preposterous  one."  The 
sentence  was  varied  to  a  probation  order.  See  Regina  v.  Brooksbank,  [1968]  Crim.  L.  Rev. 
(Eng.)  280  (C.A.  Crim.  Div.). 
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(although  he  might  well  recognize  the  phenomenon  when  it  was  de- 
scribed). While  no  full-scale  study  of  the  matter  has  been  undertaken 
it  is  possible  to  speculate  why  this  difference  exists.  The  prime  reason 
is  probably  that  English  trial  courts  are  not  under  the  same  degree  of 
pressure  of  numbers  as  some  American  courts;  although  there  is  con- 
siderable pressure  in  courts  in  large  urban  areas,  delays  before  trial 
would  seldom  exceed  four  months  except  in  unusual  circumstances.  A 
second  significant  reason  is  the  absence  from  English  practice  of  a  pub- 
lic prosecutor,  and  the  consequential  diffusion  of  responsibility  for  the 
management  of  the  prosecution  between  the  police  force  involved,  the 
prosecuting  solicitor  retained  by  the  police  force,  and  the  barrister  in- 
structed to  handle  the  case  in  court;  it  is  far  from  clear  who  would  have 
authority  to  enter  negotiations.  A  third  factor  is  the  different  role  of 
the  prosecutor  in  the  sentencing  process  in  England;  beyond  formally 
calling  evidence  of  the  offender's  record  (and  where  there  has  been  a 
plea  of  guilty,  briefly  summarizing  the  prosecution  evidence),  the  prose- 
cuting counsel  takes  no  part  in  the  sentencing  process  upless  invited 
to  assist  on  some  particular  point  by  the  trial  judge.  A  specific  sen- 
tencing recommendation  by  prosecuting  counsel  would  almost  certainly 
be  considered  unethical.  The  same  would  apply  in  lower  courts  where 
a  barrister  does  not  normally  appear.  Finally,  mandatory  minimum 
sentences  are  (with  the  exception  mentioned  earlier)  unknown  in 
England. 

Although  those  factors  in  American  practice  which  tend  to  encourage 
the  negotiated  plea  are  either  absent  or  significantly  diminished  in 
England,  the  "plea-bargain"  is  not  entirely  unknown.  Occasionally,  a 
"plea-bargain"  in  the  classic  style  will  take  place,  involving  a  specific 
agreement  on  the  part  of  the  prosecution  to  reduce  a  charge  (or  more 
usually,  to  refrain  from  proceeding  with  the  more  serious  of  two 
charges)  in  return  for  a  plea  to  the  lesser  charge;  more  common  is  what 
might  be  called  the  "implied  plea-bargain,"  where  the  prosecution 
prefers  an  indictment  containing  a  greater  and  a  lesser  charge  relating 
to  the  same  facts,  and  elects  not  to  proceed  on  the  greater  charge  when 
the  accused  admits  the  lesser;  here  there  will  be  no  prior  negotiation, 
but  the  experienced  advocate  will  be  able  to  read  between  the  lines 
of  the  indictment.  A  third  variation  occurs  where  the  defense  counsel 
privately  asks  the  judge  for  some  indication  of  what  sentence  is  likely 
to  be  passed,  prior  to  advising  the  defendant  on  his  plea;  many  judges 
will  give  some  indication  of  their  views,  with  reservations,  in  this  way. 
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although  some  will  not.  This  variation  would  not  involve  participation 
by  the  prosecuting  counsel. 

Against  this  background,  the  Court  of  Appeal  has  formvilated  the 
principle  that,  while  an  offender's  remorse,  expressed  in  his  plea  of 
guilty,  may  properly  be  recognized  as  a  mitigating  factor,  his  insistence 
on  being  tried  can  never  justify  an  aggravation  of  his  sentence  beyond 
the  point  justified  by  the  facts  of  the  offence.  Thus  in  a  recent  case  the 
Court  stated  "it  is  of  course  wrong  that  anything  should  be  added  to 
a  sentence  by  virtue  of  the  fact  that  an  accused  person  has  pleaded  not 
guilty.  Credit  can  be  given  when  a  person  does  plead  guilty  to  the  fact 
that  that  person  is  facing  up  to  realities  and  shows  some  sign  of  re- 
pentance and  that  may  justify  a  reduction  from  what  would  otherwise 
have  been  the  sentence. "^^  The  Court  will  accordingly  reduce  the  sen- 
tence where  it  considers  that  the  trial  judge  has  increased  it  beyond 
the  range  for  the  particular  offence  because  of  the  nature  of  the  de- 
fence,-^ or  where  it  considers  that  the  trial  judge  has  not  made  a  proper 
allowance  for  the  fact  that  the  accused  has  pleaded  guilty.-^  Taken  in 
the  abstract,  this  principle  appears  to  be  an  example  of  Irish  logic,  but 
it  has  clear  meaning  when  seen  against  the  background  of  a  pattern  of 
reasonably  clearly  established  norms  for  sentences  of  imprisonment;  it 
will  be  argued  later  that  such  norms  exist.  If  the  norm  for  a  given 
offence  in  a  given  set  of  circumstances  is  in  the  region  of  three  years' 
imprisonment,  the  principle  allows  some  deduction  from  that  figure 
in  favour  of  the  offender  who  pleads  guilty,  but  prohibits  an  increase 
in  the  sentence  beyond  that  point  for  the  man  who  pleads  not  guilty 
and  is  convicted  by  a  jury.  The  same  rule  prohibits  an  increase  in  the 
sentence  beyond  the  established  norm  where  the  accused  conducts  his 

26.  Regiria  v.  McGill  (No.  1688/65,  Ct.  Crim.  App.,  Dec.  16,  1965). 

27.  See  Regina  v.  Behman,  [1967]  Crim.  L.  Rev.  (Eng.)  597  (C.A.  Crim.  Div.),  where 
the  Court  reduced  a  sentence  from  three  years'  imprisonment  to  two  years',  saying  that 
remarks  made  by  the  trial  judge  "can  only  mean  in  the  present  case  tliat  the  .  .  .  [trial 
judge]  was  giving  something  more  than  he  would  otherwise  have  done  because  this  man 
had  chosen  to  plead  not  guilty  and  accordingly  to  have  told  a  lot  of  lies.  This  is  not  a 
case  where  a  judge  is  saying  'you  have  shown  no  remorse,  you  have  continued  to  plead 
guilty  when  you  knew  you  were  guilty  and  accordingly  I  cannot  knock  anything  of  the 
sentence  appropriate'.  .  .  ." 

28.  See  Regina  v.  Davies,  [1965]  Crim.  L.  Rev.  (Eng.)  251  (Ct.  Crim.  App.),  where  a 
schoolmaster  pleaded  guilty  to  indecently  assaulting  seven  young  boys  at  the  school  where 
he  taught.  Tne  court  stated  that  "this  is  above  all  a  case  of  where  the  prisoner  has 
shown  a  real  degree  of  repentance.  ...  He  pleaded  guilty  despite  the  offer  of  con- 
siderable sums  of  money  from  friends  to  conduct  his  defence.  ...  He  recognized  that  he 
had  to  be  punished  and  felt  that  he  wanted  the  punishment.  .  .  .  The  fact  that  he  has 
shown  this  degree  of  repentance  makes  this  court  come  to  the  conclusion  that  it  would 
be  right  to  interfere  in  this  case."  The  sentence  was  reduced  from  six  years'  imprison- 
ment to  four  (there  was  no  evidence  that  the  appellant  was  likely  to  repeat  the  offence 
in  the  future). 
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case  in  a  particular  manner,  as  by  making  allegations  against  the  prose- 
cution witnesses  or  the  police,^®  or  even  behaves  improperly  to  the 
court.^°  At  the  same  time,  reduction  of  sentence  in  favour  of  the  accused 
who  pleads  guilty  is  not  automatic;  it  will  normally  occur  only  when 
there  is  some  evidence  of  genuine  remorse,  and  will  vary  in  its  effect 
according  to  the  degree  of  remorse  shown. ^^ 

Consecutive  Sentences. — Where  an  offender  is  convicted  on  two  or 
more  counts  of  an  indictment,  or  two  or  more  indictments,  English 
law  allows  a  court  to  impose  sentences  on  each  count  to  run  concur- 
rently or  consecutively.  Similarly,  where  an  offender  is  already  serving 
a  sentence  at  the  time  of  his  conviction,  the  court  may  order  the  sen- 
tence imposed  for  the  subsequent  conviction  to  begin  at  once  and  run 
concurrently  with  the  earlier  sentence,  or  to  begin  at  the  expiration  of 
that  sentence.  No  sentence  can  be  antedated.  To  govern  the  exercise  of 
this  discretion,  the  Court  has  established  two  major  principles  and 
several  minor  ones. 

The  first  principle  governing  the  use  of  consecutive  sentences  is  that 
such  may  be  imposed  only  on  offences  which  are  totally  separate  and 
distinct.  Where  the  convictions  represent  in  effect  alternative  charges 
on  the  same  fact  situation,^^  qj-  ^  single  transaction  involving  more  than 
one  item  of  subject  matter,^^  or  even  a  series  of  related  and  similar 
offences  committed  closely  together  in  time,^^  concurrent  sentences  must 

29.  See  Regina  v.  Thomas  (No.  741/67,  C.A.  Crim.  Div.,  April  28,  1967),  where  the. 
Court  said  "the  fact  that  an  accused  man  in  the  course  of  his  defence  attacks,  however 
unjustifiably,  the  evidence  given  by  a  police  officer  or  any  other  witness,  ought  not  to 
add  one  day  to  the  sentence  which  he  receives.  .  .  .  There  are  circumstances  .  .  .  which 
may  serve  to  reduce  what  would  otherwise  be  an  appropriate  sentence,  but  the  appro- 
priate sentence  cannot  be  increased  by  any  attack  that  may  be  made  on  the  credibility 
of  any  witness." 

30.  See  Rex  v.  Aston,  [1948]  W.N.  252  (Ct.  Crim.  App.),  where  the  defendant  ad- 
dressed abusive  remarks  to  the  trial  judge  directly:  the  Court  said  that  it  was  wrong  to 
increase  the  sentence  for  this  reason.  A  more  recent  illustration  is  Regina  v.  Jacka 
(No.  2304/66,  C.A.  Crim.  Div.,  Oct.  6,  1966). 

31.  The  existence  of  remorse  will  be  judged  in  part  from  the  attitude  of  the  accused 
in  court  and  the  view  of  the  probation  officer  expressed  in  his  pre-sentence  report,  but 
mostly  from  the  behaviour  of  the  offender  before  proceedings  were  begun.  Thus  the 
offender  who  spontaneously  admits  his  offences,  or  provides  evidence  without  which  it 
would  not  be  possible  to  convict  him,  is  most  likely  to  obtain  some  reduction  in  his 
sentence. 

32.  See,  e.g.,  Regina  v.  Thompson  (No.  2370/62,  Ct.  Crim.  App.,  Feb.  19,  1963)  where 
the  appellant  sold  a  car  which  was  hired  to  him  by  a  hire  purchase  company;  this 
amounted  to  theft  of  the  car  from  the  finance  company  and  obtaining  the  price  by 
false  pretence;  the  Court  held  that  consecutive  sentences  were  inappropriate. 

33.  See.  e.g.,  Regina  v.  Douglas  (No.  1095/66,  C.A.  Crim.  Div.,  July  27,  1966),  where 
it  was  held  inappropriate  to  impose  consecutive  sentences  in  respect  of  three  offences  of 
unlawfully  importing  hemp,  where  the  offences  related  to  three  parcels  sent  through  the 
post  at  the  same  time. 

34.  See  Regina  v.  Gilmore  (No.  285/65,  C.A.  Crim.  Div.,  June  2,  1967),  where  two  men 
were  attacked  in   succession  as  part  of  one   preconceived   scheme.   Contrast   Regina   v. 
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be  passed.  The  second  major  principle  is  that  the  aggregate  of  the 
sentences  imposed  must  bear  some  relationship  to  the  gravity  of  the 
individual  offences.  Even  for  completely  separate  offences,  it  is  not 
permissible  to  aggregate  consecutive  sentences  so  that  a  total  is  reached 
which  is  far  in  excess  of  what  would  be  considered  appropriate  for  the 
most  serious  of  the  individual  offences.  A  clear  illustration  of  this  prin- 
ciple is  provided  by  a  case  in  which  two  men  were  sentenced  to  three 
and  two  consecutive  periods  respectively  of  five  years'  imprisonment  for 
a  number  of  robberies.  The  Court  observed  that  "though  serious  of- 
fences, they  are  not  of  the  most  serious  of  this  type  that  has  come  before 
the  court.  ...  At  the  end  of  the  day  .  .  .  one  really  has  to  see  how 
the  total  sentences,  however  made  up,  fit  into  the  general  pattern  of 
sentences  which  the  court  is  imposing."  As  the  offences  concerned  did 
not  involve  the  high  degree  of  planning,  large  sums  of  money,  and 
extreme  violence  which  were  characteristic  of  the  offences  for  which 
sentences  in  the  region  of  fifteen  years'  imprisonment  were  normally 
reserved,  the  total  sentences  were  reduced  to  ten  years'  and  seven  years' 
imprisonment  respectively.^^  In  another  case  where  the  appellant  was 
sentenced  to  a  total  period  of  fourteen  years'  imprisonment  for  a  series 
of  breaking  offences,  the  Court  reduced  the  total  sentence  to  ten  years, 
stating  that  it  did  so  "not  because  there  was  any  error  of  principle  on 
the  part  of  the  learned  .  .  .  [trial  judge]  nor  because  his  sentences  were, 
viewed  in  isolation,  at  all  erroneous  on  the  side  of  excess,  but  solely 
because  in  mercy  this  Court  feels  that  it  should,  illogically  may  be  but 
in  mercy,  lighten  the  total  burden  on  this  man."^^  While  this  principle 
has  not  yet  been  defined  with  a  high  degree  of  precision,  it  is  clearly 
effective  to  prevent  the  massive  aggregations  of  consecutive  sentences 
found  in  some  American  jurisdictions. 

The  minor  principles  found  in  this  area  are  of  less  general  interest; 
they  include  the  policy  that  where  an  offender  subject  to  a  probation 
order  commits  a  further  offence,  the  sentence  for  the  original  offence 
should  be  consecutive  to  the  one  imposed  for  the  subsequent  offence 
rather  than  concurrent,^'  and  that  it  is  not  permissible  to  increase  the 

Moylan  (No.  1842/65,  Ct.  Crim.  App.,  Dec.  16,  1965),  where  consecutive  sentences  were 
upheld,  the  Court  being  influenced  apparently  by  the  fact  that  the  intention  to  attack 
the  second  victim  was  not  formed  until  the  attack  on  the  first  victim  was  complete. 
Similarly,  consecutive  sentences  are  normally  upheld  for  an  assault  on  an  officer  atter^pt- 
ing  to  arrest  the  offender,  and  the  offence  for  which  the  arrest  was  being  made. 

35.  Regina  v.  Baron,  [1964]  Crim.  L.  Rev.  (Eng.)  609  (Ct.  Crim.  App.). 

36.  Regina  v.  McMahon  (No.  2279/63,  Ct.  Crim.  App.,  Feb.  7,  1963). 

37.  Regina  v.  Webb,  [1953]  2  Q.B.  390  (Ct.  Crim.  App.).  The  sentence  for  the  original 
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length  of  one  of  two  consecutive  sentences  so  as  to  avoid  limitations 
on  the  maximum  sentence  permitted  by  statute  for  the  offence  for 
which  the  other  sentence  is  imposed.^^  However,  it  is  permitted  to  pass 
consecutive  maximum  sentences  where  they  relate  to  separate  and  dis- 
tinct offences,  subject  to  the  "overall  aggregate"  principle.^^ 

The  Theoretical  Basis  of  Sentencing  Policy 

The  first  step  towards  the  evolution  of  sentencing  policies  is  the 
resolution  of  conflicts  created  by  different  theories  of  punishment,  most 
commonly  between  general  deterrence  or  retribution  on  the  one  hand 
and  rehabilitation  on  the  other.  The  statutory  structure  of  sentencing 
in  England  is  such  that  these  aims  are  seen  by  the  Court  as  generally 
irreconcilable,  and  it  follows  that  in  many  cases  the  sentencer  must 
make  a  preliminary  policy  decision  between  a  deterrent  sentence,  usu- 
ally imprisonment,  and  a  rehabilitative  measure  such  as  probation  or 
one  of  the  other  individualised  measures  mentioned  earlier.*"  In  the 
light  of  this  policy  decision,  the  details  of  the  sentence  are  worked  out. 
If  the  primary  decision  favours  deterrence,  expressed  in  the  form  of 
a  sentence  of  imprisonment,  the  length  of  the  sentence  will  be  calcu- 
lated in  terms  of  the  offender's  responsibility — the  gravity  of  the  offence 
and  the  existence  of  mitigating  factors — rather  than  his  needs  in  terms 
of  rehabilitation.  Where  the  primary  decision  favours  individualisation, 
the  details  of  the  sentence  will  be  determined  in  the  light  of  the  of- 
fender's needs  in  terms  of  training  and  supervision,  rather  than  the 
gravity  of  the  offence.  The  secondary  decision  in  each  case  involves  the 
application  of  different  concepts  and  principles.*^  It  follows  that  sen- 
tencing policy  may  be  found  in  three  contexts — policy  governing  the 
basic  choice  between  deterrence  and  individualisation;  policy  governing 
the  detailed  application  of  deterrence  in  terms  of  the  process  of  calcu- 

offence  will  normally  be  imposed  at  a  separate  proceeding  following  the  conviction  and 
sentence  for  the  subsequent  offence. 

38.  See  Regina  v.  Pritchard  (No.  1376/62,  Ct.  Crim.  App.,  Sept.  26,  1962),  where  the 
appellant  was  sentenced  to  twelve  months'  imprisonment  for  larceny  and  six  months' 
consecutive  for  being  found  on  enclosed  premises;  when  it  was  pointed  out  that  the 
maximum  for  being  found  on  enclosed  premises  was  three  months,  the  trial  judge  in- 
creased the  sentence  on  the  larceny  count  to  fifteen  months.  The  Court  said  that  this 
was  "wrong  in  principle"  and  reduced  that  sentence  again  to  twelve  months. 

39.  See,  e.g.,  Regina  v.  Blake,  [1962]  2  Q.B.  377  (Ct.  Crim.  App.). 

40.  In  many  cases,  of  course,  there  will  be  no  appropriate  individualised  measure 
and  thus  no  effective  scope  for  a  policy  choice. 

41.  For  a  more  detailed  analysis,  see  Thomas,  Sentencing — The  Basic  Principles  (pts. 
1-2),  [1967]  Crim.  L.  Rev.  (Eng.)  455,  503. 
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lating  the  length  of  sentence  of  imprisonment  to  be  imposed;  and  policy 
governing  the  choice  between  various  individualised  measures.  It  is 
not  proposed  to  attempt  a  comprehensive  description  of  the  policies 
adopted  by  the  Court  in  these  areas,  but  to  offer  some  illustrations  of 
the  kind  of  policies  that  have  been  developed. 

The  Primary  Decision. — In  those  decisions  of  the  Court  which  in- 
volve basic  policy  issues  it  is  possible  to  identify  a  number  of  different 
strands  which  together  constitute  the  fundamental  structure  of  the 
Court's  policy.  Thus  the  Court  consistently  favours  deterrence  in  cases 
involving  such  offences  as  robbery,  rape,  serious  wounding,  and  offences 
involving  a  breach  of  trust  or  the  element  of  organization  or  profession- 
alism; conversely,  individualisation  tends  to  prevail  in  cases  involving 
offences  by  minors  or  persons  suffering  from  mental  disorder  (not  neces- 
sarily sufficient  to  affect  their  legal  responsibility).*- 

Probably  the  best  illustration  of  the  development  of  fundamental 
policies  by  the  Court  is  provided  by  the  cases  involving  habitual  offend- 
ers. Legislation  providing  special  measures  for  dealing  with  persistent 
offenders  has  existed  in  England  since  1908,  and  although  there  have 
been  changes  in  the  form  of  the  legislation  the  underlying  principle 
has  been  that  the  persistent  offender  may  be  sentenced  to  a  longer 
period  of  detention  than  his  most  recent  offence  would  merit.*^  A 
striking  feature  of  the  sentencing  policy  of  the  Court  in  the  last  ten 
years  has  been  its  rejection  of  this  approach  to  the  problem  in  favour 
of  a  policy  of  rehabilitation  based  on  the  use  of  probation  coupled  with 
residence  in  an  environment  providing  the  probationer  with  some 
degree  of  support.**  The  beginnings  of  this  policy  can  probably  be  seen 
in  the  Court's  reaction  to  the  remodelled  system  of  preventive  deten- 
tion introduced  by  the  Criminal  Justice  Act  1948.  Within  a  few  years 
the  Court  had  developed  a  system  of  criteria  which  substantially  re- 
stricted the  use  of  the  sentence  and  narrowed  the  categories  of  persons 
eligible  to  receive  it.  Thus  although  the  minimum  age  for  the  sentence 
fixed  by  statute  was  thirty,  the  Court  would  not  normally  uphold  a 

42.  For  some  discussion  of  these  issues,  see  Thomas,  supra  note  6;  Thomas.  Theories 
of  Punishment  in  the  Court  of  Criminal  Appeal,  27  Modern  L.  Rev.  546  (1964);  Hall, 
Williams.  &  Thomas,  The  Use  of  Imprisonment  and  Borstal  Training  for  Young  Offen- 
ders Under  the  Criminal  Justice  Act  1961,  [1965]  Crim.  L.  Rev.  (Eng.)  146. 

43.  For  a  history  of  this  legislation,  see  Home  Office,  Pre\ention  Dete.ntio.\:  Re- 
port OF  THE  Advisory  Council  on  the  Treament  of  Offenders  (1963). 

44.  In  terms  of  the  analysis  adopted  by  the  present  writer  in  Thomas,  Sentencing — 
The  Basic  Principles,  [1967]  Crim.  L.  Rev.  (Eng.)  455;  this  development  should  strictly 
be  related  to  the  secondary  decision  on  the  basis  that  it  in\olves  a  movement  from  one 
form  of  individualised  measure  to  another  form  of  individualised  measure. 
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sentence  of  preventive  detention  on  persons  under  thirty-five;  although 
the  statute  did  not  require  the  offender  to  have  served  sentences  of  any 
particular  length,  the  Court  would  not  normally  uphold  a  sentence 
unless  he  had  previously  served  a  sentence  of  imprisonment  of  three 
years  or  more;  and  although  the  statute  was  silent  on  the  point  the 
Court  would  not  normally  uphold  a  sentence  of  preventive  detention 
where  the  offender  had  in  the  recent  past  been  at  large  for  a  period  of 
twelve  months  or  more  without  committing  offences.  These  and  other 
restrictive  criteria  came  to  be  sharply  defined  and  were  applied  by  the 
Court  with  a  high  degree  of  consistency.*^  Their  effect  was  to  limit 
drastically  the  number  of  persons  satisfying  the  statutory  conditions  of 
eligibility  who  actually  received  the  sentence,  and  to  establish  the  prin- 
ciple that  preventive  detention  was  to  be  used  only  as  a  last  resort.  It 
should  be  emphasised  at  this  point  that  preventive  detention  was  not 
normally  considered  appropriate  for  the  man  whose  offences  stood  in 
the  first  rank  of  seriousness — armed  robbery  and  organised  safebreaking 
for  example.  This  type  of  offender  is  generally  dealt  with  on  the  basis 
of  the  gravity  of  the  offence,  irrespective  of  his  record,  and  normally 
receives  a  substantial  period  of  imprisonment. 

The  beginning  of  a  new  approach  to  the  problem  became  evident  in 
the  late  nineteen  fifties.  In  a  small  number  of  cases  the  Court  varied 
long  sentences  of  preventive  detention  to  probation.  In  most  of  the 
early  cases  the  situation  was  broadly  the  same — the  appellant  would  be 
a  man  in  his  forties  convicted  of  a  relatively  trivial  offence  of  dishonesty 
or  possibly  a  breaking  offence;  he  would  have  a  record  of  convictions 
and  sentences  going  back  many  years;  and  in  most  cases  he  would 
already  have  served  a  sentence  of  preventive  detention.  In  making  the 
variation,  the  Court  would  state  that  there  was  nothing  erroneous  in 
the  original  sentence,  but  that  an  exceptional  course  was  being  taken 
on  review  in  an  attempt  to  prevent  the  appellant's  becoming  so  com- 
pletely institutionalised  that  he  could  never  cope  with  life  in  society 
again. '**^  In  most  of  the  cases,  the  appellant  had  been  offered  a  place  in 
a  hostel  maintained  by  a  voluntary  society,  where  he  would  be  subject 
to  some  degree  of  informal  supervision.  Although  not  all  the  appellants 
succeeded  on  probation*'^  the  Court  persisted  in  this  policy  and  began 

45.  For  citations,  see  Thomas,  Sentencing — The  Case  for  Reasoned  Decisions,  [1963] 
Crim.  L.  Rev.  (Eng.)  243,  248  for  a  critical  discussion  of  the  Court's  policy,  see  Williams, 
The  Courts  and  Persistent  Offenders,  [1963]  Crim.  L.  Rev.  (Eng.)  730. 

46.  E.g.,  Regina  v.  Bestford,  [1959]  Crim.  L.  Rev.  (Eng.)  160  (Ct.  Crim.  App.);  Regina 
V.  Hockey,  [1958]  Crim.  L.  Rev.  (Eng.)  555  (Ct.  Crim.  App.).  For  other  citations,  see 
Thomas,  supra  note  42,  at  564  n.92. 

47.  E.g..  Regina  v.  Keeley,  [1960]   1  W.L.R.  749  (Ct.  Crim.  App.);   Regina  v.  Baxter, 
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to  extend  it  to  men  who  had  not  already  served  a  sentence  of  preventive 
detention,  again  stressing  that  it  was  concerned  to  avert  institutionalisa- 
tion.  The  use  of  this  approach  was  still  regarded  as  something  excep- 
tional to  be  adopted  only  where  there  was  a  distinct  prospect  that  the 
appellant  would  succeed,  usually  where  there  was  some  new  factor  in 
his  life  which  suggested  that  he  would  at  last  achieve  stability.  In  the 
early  sixties  the  Court  was  still  prepared  to  uphold  sentences  of  pre- 
ventive detention  quite  frequently. 

From  about  1963  on  further  developments  took  place.  First,  the 
emphasis  in  the  case  of  men  considered  as  possible  candidates  for  pre- 
ventive detention  or  probation  shifted  gradually  until  it  became  ac- 
cepted that  probation  was  to  be  considered  the  normal  and  preferred 
approach,  and  long-term  detention  reserved  for  persistent  offenders  who 
had  failed  to  respond  to  probation  in  the  recent  past.  Secondly,  the  use 
of  long-term  detention  was  gradually  abandoned;  in  those  cases  where 
probation  was  considered  inappropriate  the  term  of  detention  imposed 
came  to  be  shorter  than  the  normal  minimum  of  seven  years'  preventive 
detention,  and  would  consist  of  a  sentence  of  imprisonment  in  the 
region  of  three  to  five  years  (as  opposed  to  seven  to  ten  years'  preventive 
detention).  Third,  and  perhaps  most  significant,  the  Court  began  to 
extend  the  categories  of  recidivists  to  whom  the  new  approach  was 
applied.  The  Court  would  now  single  out  the  offender,  perhaps  in  his 
twenties  or  early  thirties,  who  was  beginning  to  show  signs  of  develop- 
ing into  the  kind  of  persistent  recidivist  who  would  eventually  reach 
the  same  stage  of  institutionalisation  and  social  inadequacy  as  those 
men  in  their  forties  with  whom  the  new  policy  had  begun.  If  an 
offender  in  this  category  showed  any  sign  of  responding  to  probation 
at  this  stage  in  his  career,  the  Court  would  vary  his  sentence  to  a  pro- 
bation order,  usually  stating  that  the  original  sentence  was  in  no  way 
erroneous  but  that  the  present  was  "the  psychological  moment"  at 
which  the  risk  of  putting  the  appellant  on  probation  might  properly 
be  taken,  in  the  hope  that  he  would  take  the  chance  and  establish  a 
new  pattern  of  life.*^ 

This  position  appears  to  represent  the  present  policy  of  the  Court  in 
relation  to  the  habitual  offender  whose  offences  are  not  in  the  first  rank 


[1963]  Crim.  L.  Rev.  (Eng.)  583  (Ct.  Crim.  App.).  In  Regina  v.  Cullen,  [1962]  Crim.  L. 
Rev.  (Eng.)  449  (Ct.  Crim.  App.),  the  Court  varied  a  sentence  of  preventive  detention  to 
probation  for  the  second  time,  in  view  of  appellant's  response  on  the  earlier  occasion. 

48.     Early  instances  of  this  approach  are  Regina  v.  Kyle  (Ct.  Crim.  App.,  Oct.  15,  1963), 
and  Regina  v.  Leyland,  [1964]  Crim.  L.  Rev.  (Eng.)  485  (Ct.  Crim.  App.). 

207 


5545 

Alabama  Law  Review  Vol.  20:   193,   1968 

of  seriousness.  In  the  case  of  the  older  offender,  the  Court  will  seize 
at  any  faint  hope  of  rehabilitation,  even  where  it  is  advised  that  the 
chances  of  success  are  few.  In  this  category  of  cases  the  Court  will  fall 
back  to  the  former  policy  of  preventive  custody  only  where  the  offender 
has  clearly  failed  to  respond  to  rehabilitative  programs  in  the  recent 
past,  and  the  period  of  custody  will  be  shorter  than  was  formerly  the 
case.  In  the  case  of  the  "intermediate  recidivist"  the  Court  is  willing 
to  use  probation  even  where  the  appellant  has  no  claim  to  leniency 
on  his  own  merits,  if  it  is  convinced  that  there  is  some  real  chance  of 
turning  him  from  a  criminal  career.  In  this  respect  the  Court's  policy 
resembles  the  policy  in  relation  to  fully-fledged  recidivists  at  an  earlier 
stage  of  development,  and  it  may  be  that  the  policy  in  relation  to  inter- 
mediate recidivists  will  evolve  further. 

The  development  of  these  policies  in  relation  to  recidivists  illustrates 
several  aspects  of  the  way  judicial  review  of  sentences  may  contribute 
to  the  development  of  state  or  nationwide  sentencing  policies.  They 
illustrate  first  that  judicial  review  can  produce  liberal  policies  which 
are  in  advance  of  legislative  or  public  opinion  in  the  same  area.  It  is 
significant  that  the  Criminal  Justice  Act  1967  contains  a  third  system 
of  provisions  for  long-term  detention  of  persistent  offenders,  provisions 
which  seem  destined  to  remain  unused.*^  Second,  it  is  worth  pointing 
out  that  a  shift  of  policy  such  as  that  described  can  only  occur  if  the 
appellate  court  takes  a  broad  view  of  its  functions  and  is  prepared  to 
vary  sentences  which  are  in  no  way  unjustified,  erroneous,  or  indicative 
of  an  abuse  of  discretion  by  the  trial  court.  In  many  of  the  cases  in 
which  these  policies  have  been  developed,  the  Court  has  taken  pains 
to  explain  that  its  decision  to  vary  the  sentence  did  not  reflect  adversely 
on  the  trial  judge  or  indicate  that  his  decision  was  incorrect.^"  Third, 
it  would  be  difficult  to  find  in  any  of  the  cases  any  broad  statements  of 
penal  philosophy  or  any  discussion  of  the  relative  importance  of  the 
concepts  of  prevention,  deterrence,  and  rehabilitation.  No  individual 
case  taken  by  itself  has  much  general  significance  or  yields  much  to 
minute  analysis;  there  are  no  landmark  decisions  in  this  area.  Never- 
theless, a  substantial  change  of  policy  has  clearly  taken  place.^^  The 

49.  See  Criminal  Justice  Act  1967,  c.  80,  §  37.  For  a  discussion  of  these  provisions,  see 
Thomas,  note  9  supra. 

50.  See,  e.g.,  Regina  v.  Hunt  (No.  1117/64,  Ct.  Crim.  App.,  Oct.  2,  1964)  (set  out  in 
full  in  Meador  Report  153). 

51.  The  approach  in  the  cases  described  may  be  compared  to  that  evidenced  in  Rex 
V.  Bachelor,  30  Cr.  App.  64  (1952),  where  the  appellant,  a  man  with  thirty  previous 
convictions,  appealed  against  a  sentence  of  eight  years'  preventive  detention.  He  had 
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final  point  is  the  extent  to  which  this  change  of  policy  has  affected 
sentencing  in  the  trial  courts.  In  the  absence  of  reliable  data  it  is  not 
possible  to  offer  any  firm  conclusion,  but  it  is  a  clear  impression  of  the 
present  writer,  based  in  part  on  the  records  of  men  appealing  to  the 
Court,  that  lower  courts  are  following  the  lead  of  the  Court  of  Appeal 
in  this  context. 

The  Implementation  of  Deterrence:  The  Working  of  the  Tariff 
Systems. — The  use  of  rehabilitative  measures  for  the  inadequate  per- 
sistent offender  does  not  mean  that  the  Court  has  rejected  the  concepts 
of  deterrence  and  retribution  in  other  contexts.  In  many  areas  of  sen- 
tencing, sentences  of  imprisonment  are  upheld  in  cases  where  rehabil- 
itation is  a  real  possibility  in  deference  to  general  deterrence^-  or  less 
frequently,  retribution.^^  The  process  of  calculating  the  length  of  a 
sentence  of  imprisonment  is  subject  to  a  complex  series  of  rules  and 
practices  which  resemble  in  some  respects  the  substantive  criminal  law, 
in  that  there  is  a  "general  part"  and  a  "special  part."  The  "general 
part"  might  be  said  to  include  those  rules  of  general  application  gov- 
erning such  questions  as  the  weight  to  be  given  to  the  offender's  pre- 
vious criminal  record  and  the  recognition  of  mitigating  factors;  the 
"special  part"  consists  of  the  norms  or  ranges  of  sentences  available 
for  each  category  of  offence.  For  convenience,  it  is  proposed  to  illustrate 
the  "special  part"  first. 

One  area  which  illustrates  the  development  of  norms  or  ranges  of 
sentences  is  that  of  unlawful  abortion.  The  substantive  law  is  contained 
in  a  statute  of  1861^*  which  prescribes  any  form  of  unlawful  abortion^^ 
and  provides  that  a  person  convicted  of  any  of  the  offences  under  the 
section  may  be  imprisoned  for  life.^^  Within  this  wide  area  of  discre- 
tion, the  Court  has  developed  a  structure  of  norms  which  appear  to  be 
followed  fairly  generally  by  trial  courts,  and  which  owes  nothing  to  the 
legislative  framework.  While  the  Court  generally  follows  a  policy  of 

been  put  on  probation  not  long  before  by  a  court  of  quarter  session  and  the  Court  com- 
mented that  this  was  "difficult  to  understand  in  the  case  of  a  man  with  this  record." 

52.  See,  e.g.,  Rcgina  v.  Higo,  [1964]  Crim.  L.  Rev.  (Eng.)  485  (Ct.  Crim.  App.),  where 
a  youth  of  eighteen,  with  no  previous  record,  was  convicted  of  armed  robbery;  the 
Court  refused  to  vary  a  sentence  of  four  years*  imprisonment  to  probation,  saying  "this 
is  not  a  case  where  the  boy's  own  personal  interest  weighs  heavily  in  the  scale  as  to 
what  should  be  done.  This  is  a  case  where  a  deterrent  sentence  is  called  for  in  the 
public  interest." 

53.  See  Regina  v.  Llewellyn-Jones,  51  Cr.  App.  204  (1967). 

54.  Offences  Against  the  Person  Act,  1861,  24  &  25  Vict.,  c.  100,  §  58. 

55.  The  Abortion  Act  1967  now  allows  pregnancy  to  be  terminated  in  certain  cir- 
cumstances; the  position  stated  in  the  text  seems  unlikely  to  be  affected. 

56.  The  original  section  provided  for  penal  servitude,  a  form  of  sentence  now  re- 
placed by  imprisonment.  See  Criminal  Justice  Act,  1948,  11  &  12  Geo.  6,  c.  58,  §  1. 
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deterrence  in  this  context,  it  has  fixed  an  effective  maximum  sentence 
of  about  six  or  seven  years'  imprisonment  and  has  established  grada- 
tions within  the  scale  from  the  effective  maximum  to  the  effective  min- 
imum of  about  one  year  to  eighteen  months'  imprisonment.  The  point 
within  this  range  which  a  particular  sentence  is  fixed  depends  almost 
entirely  on  the  degree  of  "professionalism"  involved — the  person  per- 
forming large  numbers  of  unlawful  abortions  at  a  substantial  profit 
and  as  a  major  source  of  income  will  attract  a  sentence  near  the  top  of 
the  scale;  a  person  performing  occasional  abortions  for  small  sums — -the 
"semi-professional" — will  be  placed  near  the  middle  of  the  scale;  and 
a  person  carrying  out  an  abortion  with  no  financial  motive  on  an  iso- 
lated occasion  will  attract  a  sentence  near  the  bottom  of  the  effective 
scale.  It  is  not  proposed  to  argue  the  merits  of  this  policy  in  social 
terms — it  could  be  argued  that  the  large-scale  abortionist,  experienced 
though  without  medical  qualifications,  presents  less  of  a  danger  than 
the  amateur  who  is  probably  more  likely  to  cause  the  death  of  the 
woman  involved — but  merely  to  use  it  as  illustration  of  the  fact  that 
a  system  of  appellate  review  can  lead  to  the  development  of  norms  in 
this  area.  As  the  previous  section  illustrated,  appellate  review  can  also 
be  the  vehicle  by  which  policy  is  redirected. 

A  few  cases  will  illustrate  the  main  gradations  in  the  scale  of  sen- 
tences for  abortionists.  Typical  of  the  "full-scale  professional"  is  the 
case^'^  of  a  man  of  fifty-eight  with  no  previous  convictions  who  admitted 
nine  charges  of  procuring  miscarriage.  There  was  evidence  which 
showed  that  the  appellant  had  been  (in  the  words  of  the  Court)  "carry- 
ing on  a  wholesale  abortionist's  business" — in  one  recent  year  he  had 
received  about  5,600  pounds  in  fees,  and  paid  out  over  1,350  pounds 
in  commission  to  persons  introducing  clients  to  him.  Although  he  had 
no  medical  training,  all  the  operations  had  been  carried  out  in  hygienic 
conditions  and  there  was  no  evidence  of  any  client's  suffering  illness 
as  a  result  of  his  activity.  The  Court  said  that  "in  a  case  of  this  sort 
.  .  .  the  punishment  must  be  of  a  deterrent  nature  not  to  prevent  this 
appellant  doing  it  again  but  to  prevent  other  people  doing  operations 
of  this  sort  and  on  this  scale"  and  upheld  the  sentence  of  six  years' 
imprisonment.  A  similar  approach  is  seen  in  the  case^^  of  a  woman  who 
admitted  a  total  of  forty  offences  of  procuring  miscarriage;   it  was 


57.  Regina  v.  Hinton  (No.  1554/61,  Ct.  Crim.  App.,  Jan.  22,  1962). 

58.  Regina  v.  Stolarska,   [1962]   Crim.   L.   Rev.   (Eng.)  411    (Ct.   Crim.   App.).   See  also 
Regina  v.  Larroque,  [1963]  Crim.  L.  Rev.  (Eng.)  62  (Ct.  Crim.  App.). 
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alleged  that  she  had  performed  between  two  and  three  hundred  opera- 
tions over  a  period  of  four  years,  earning  something  in  the  region  of 
1,000  pounds  in  all.  The  Court  again  stated  that  "here  is  a  professional 
abortionist  who  has  to  be  given  such  a  punishment  as  will  not  only 
punish  her  but  will  be  sufficient  to  deter  others  who  do  the  like"  but 
considered  that  even  allowing  for  this  element,  the  sentence  of  seven 
years'  imprisonment  was  excessive;  the  sentence  was  accordingly  re- 
duced to  five  years.  The  difference  between  the  "full-scale  professional" 
and  the  "semi-professional"  is  one  of  degree — the  latter  is  one  who  per- 
forms the  operation  for  a  fee,  but  less  frequently  than  the  former.  The 
Court's  consciousness  of  the  difference  is  shown  by  a  case^®  of  a  man 
of  forty-seven,  again  with  no  previous  convictions,  who  was  convicted 
of  one  count  of  procuring  a  miscarriage;  it  was  said  that  he  had  been 
paid  a  fee  of  ten  pounds  but  there  was  no  evidence  of  other  offences 
of  a  similar  character.  The  Court  reduced  the  sentence  of  seven  years' 
imprisonment  to  three  years'  imprisonment.  Other  cases  show  the  Court 
upholding  sentences  in  the  region  of  three  to  four  years'  imprisonment 
for  other  persons  in  the  "semi-professional"  category.^"  Exact  compari- 
sons do  show  some  minor  discrepancies,  as  a  case^^  similar  to  that  de- 
scribed above  illustrates;  here  a  man  of  forty-five  with  no  previous 
convictions  appealed  against  his  sentence  of  four  years'  imprisonment 
for  procuring  miscarriage;  it  was  said  that  he  had  accepted  a  fee  of 
twenty-five  pounds  to  abort  a  young  girl.  The  Court  held  that  there 
was  no  evidence  that  the  appellant  committed  other  offences,  and  re- 
duced this  sentence  to  two  years'  imprisonment.  It  could  be  argued  that 
there  is  no  significant  difference  between  this  case  and  the  last  one 
described  to  justify  this  difference.^"  The  answer  to  this  is  that  the  dis- 

59.  Regina  v.  Olijnyk  (No.  3654/67,  C.A.  Crim.  Div.,  Oct.  13,  1967). 

60.  See,  e.g.,  Regina  v.  McPherson  (No.  1337/67,  C.A.  dim.  Div.,  May  1,  1967)  (woman 
of  forty-seven  admitting  nine  offences  over  a  period  of  five  years  for  fee  of  ten  to  twenty- 
five  pounds;  four  years'  imprisonment  upheld);  Regina  v.  Vallance  (No.  2236/67,  C.A. 
Crim.  Div.,  Oct.  12,  1967)  (woman  of  sixty-one,  two  previous  convictions  for  procuring 
miscarriage,  convicted  of  one  offence  for  which  she  was  paid  thirty-five  pounds;  thirty 
months'  imprisonment  upheld);  Regina  v.  Capp  (No.  2912/66,  C.A.  Crim.  Div.,  Dec.  8, 
1966)  (woman  admitting  seven  offences  over  a  period  of  three  and  half  years,  for  fee  of 
between  twenty  and  thirty  pounds;  sentence  of  three  years'  imprisorunent  upheld.  Court 
referring  to  her  as  a  "professional  abortionist"). 

61.  Regina  v.  Dixon  (No.  509/62,  Ct.  Crim.  App.,  May  3.  1962). 

62.  The  earlier  case  was  of  course  not  cited  to  the  Court  in  the  course  of  the  later 
one,  as  citation  of  sentence  decisions  is  rare  in  the  extreme.  It  is  possible  to  see  some 
difference  which  might  have  significance  in  terms  of  the  Court's  policy:  in  Olijnyk  the 
Court  observed  that  the  appellant  had  not  caused  injury  to  the  girl,  from  which  it 
suggested  that  some  inference  of  previous  experience  could  be  drawn;  whereas  in  Dixon 
the  girl  concerned  nearly  died  as  a  result  of  the  appellant's  intervention,  suggesting  that 
the  appellant  was  inexperienced. 
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crepancy  is  relatively  small  and  -ivithin  the  margin  of  tolerance  that 
must  inevitably  exist  in  sentencing.  An  illustration  of  the  "true  ama- 
teur" is  provided  by  the  case  of  a  woman  of  thirty,  again  with  no  pre- 
vious convictions  and  with  some  experience  as  a  nurse,  who  was  con- 
victed of  one  count  of  attempting  to  procure  the  miscarriage  of  a  girl 
of  sixteen  who  subsequently  required  hospital  treatment.  There  was 
no  evidence  that  the  appellant  had  received  any  money  or  committed 
further  offences,  and  the  Court  upheld  a  sentence  of  eighteen  months' 
imprisonment,  observing  that  "there  was  no  evidence  .  .  .  that  she  was 
a  professional  abortionist  making  a  regular  income  out  of  activities  of 
this  kind.  If  that  had  been  the  case  no  doubt  the  sentence  would  have 
been  substantially  longer. "^^ 

Norms  similar  to  these  can  be  found  in  most  areas  of  criminal  be- 
haviour.*'* Sometimes  the  greater  variety  in  the  circumstances  accom- 
panying different  kinds  of  offence  make  the  basic  norms  more  difficult 
to  identify — in  the  particular  examples  chosen  the  task  of  identifying 
the  norms  is  simplified  by  the  fact  that  most  of  the  offenders  concerned 
had  no  previous  convictions  and  the  essential  nature  of  the  offence  was 
the  same  in  each  case.  In  terms  of  the  significance  of  appellate  review 
to  the  development  of  norms  such  as  these  it  is  ^vorth  pointing  out 
again  that  no  individual  case  contains  a  clear  statement  of  the  Court's 
policy,  beyond  a  reference  to  the  presence  or  absence  of  the  element  of 
professionalism;  yet  taking  the  cases  together  the  policy  becomes  per- 
fectly clear.  The  second  point  which  these  cases  illustrate  is  the  accep- 
tance of  the  established  norms  by  the  trial  courts;  in  only  three  of  the 
ten  cases  cited  did  the  Court  interfere  with  the  trial  judges'  sentence. 
While  this  has  no  significance  in  statistical  terms  it  seems  clear  that 
some  trial  judges  at  least  are  aware  of  the  basic  distinctions  made  by 
the  Court  of  Appeal. 

Against  the  pattern  of  norms  established  for  each  main  group  of 
offences,  a  series  of  general  principles  operate.  The  process  of  fixing  the 
length  of  a  sentence  of  imprisonment  in  effect  involves  using  the  appro- 
priate norms  as  a  starting  point,  and  then  making  adjustments  from 
that  starting  point  in  terms  of  the  general  principles.  Again  the  nature 

63.  Regina  v.  Castagna  (No.  3937/66,  C.A.  Crim.  Div.,  Feb.  14,  1967).  Similar  sentences 
were  upheld  in  Regina  v.  Soloman  (No.  2246/65,  Ct.  Crim.  App.,  Dec.  20,  1967),  where 
two  young  nurses,  each  of  good  character,  admitted  one  charge  of  procuring  the  mis- 
carriage of  a  third.  Again  there  was  no  suggestion  of  professionalism  or  the  receipt  of 
a  fee. 

64.  For  further  illustrations,  see  Thomas,  Sentencing — The  Basic  Principles,  [1967] 
Crim.  L.  Rev.  (Eng.)  503,  514. 


212 


5550 


Appellate  Review  of  Sentences 

of  these  principles  will  be  illustrated  by  reference  to  a  few  of  them 
rather  than  an  attempt  at  a  comprehensive  description. 

Probably  the  most  important  general  principles  are  those  which 
relate  to  the  offender's  previous  criminal  record.  The  fundamental 
principle  in  this  area  is  that  the  offender's  record,  however  bad  it  may 
be,  does  not  justify  a  sentence  in  excess  of  the  "norm"  appropriate  to 
the  facts  of  the  particular  offence  for  which  he  is  to  be  sentenced  on 
the  present  occasion.  Allowance  can  be  made  in  mitigation  for  good 
record,  or  for  moderately  good  record,  but  the  "norm"  established  for 
the  offence  in  the  particular  circumstances  acts  as  an  absolute  ceiling 
on  the  sentence.  The  principle  is  analogous  to  that  governing  sentence 
concessions  in  cases  of  pleas  of  guilty,  described  above.  Many  cases  can 
be  cited  to  illustrate  this  principle,''^  but  one  will  suffice.'"'  The  appel- 
lant, a  man  of  twenty-eight,  was  sentenced  to  six  years'  imprisonment 
for  living  on  the  earnings  of  prostitution.  The  appellant  had  two  pre- 
vious convictions  for  similar  offences  and  had  been  sentenced  on  the 
last  occasion  to  four  and  a  half  years'  imprisonment,  but  it  was  accepted 
that  on  this  occasion  the  woman  concerned  was  a  prostitute  before  she 
met  the  appellant,  that  she  came  to  live  with  him  primarily  to  look 
after  his  young  son,  and  had  returned  to  prostitution  on  her  own  ini- 
tiative; there  was  no  question  of  the  appellant's  having  used  violence 
or  in  any  way  having  forced  her  to  return  to  prostitution.^^  The  Court 
reduced  the  sentence  to  three  years'  imprisonment,  saying  that  the  trial 
judge  had  had  too  much  regard  to  the  appellant's  previous  convictions 
and  such  an  approach  "masked  the  true  principle  of  sentencing  in  a 
case  of  this  kind,  and  that  is  ...  a  man  mvist  not  be  sentenced  on  his 
record,  he  must  be  sentenced  on  the  facts  which  have  come  out  in  evi- 


65.  For  some  earlier  citations,  see  Thomas,  note  42  supra.  The  principle  did  not 
apply  to  the  special  sentence  of  preventive  detention,  and  the  abolition  of  that  sentence 
has  led  to  some  confusion.  For  the  earlier  distinction  between  the  principles  governing 
preventive  detention  and  those  governing  imprisonment,  see  Williams,  note  45  supra; 
for  more  recent  developments,  see  Thomas,  The  Criminal  Justice  Bill:  Neiu  Issues  in 
Sentencing  Policy,  [1967]  Crim.  L.  Rev.  (Eng.)  277. 

66.  Regina  v.  Griffiths  (No.  2313/66,  C.A.  Crim.  Div.,  Nov.  29,  1966). 

67.  Other  cases  involving  this  offence  clearly  show  that  the  most  significant  factor 
affecting  the  sentence  within  the  statutory  maximum  of  seven  years'  imprisonment  is  the 
degree  of  control  exercised  by  the  offender.  Two  extreme  cases  are  Regina  v.  Norris, 
[1962]  Crim.  L.  Rev.  (Eng.)  498  (Ct.  Crim.  App.),  and  Regina  v.  Broad,  [1963]  Crim.  L. 
Rev.  (Eng.)  298  (Ct.  Crim.  App.).  In  Norris  the  appellant  was  said  to  have  driven  his 
wife  into  prostituiion;  his  sentence  was  increased  from  three  years'  imprisonment  to  five. 
In  Broad  the  appellant  had  married  a  woman  who  was  already  operating  two  brothels 
and  in  effect  took  over  the  business  side  of  the  operation,  keeping  on  his  normal  job 
and  exercising  no  control  over  the  girls.  His  sentence  was  reduced  from  seven  years'  to 
four  years'  imprisonment. 
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dence  or  alternatively  have  been  put  before  the  court  after  a  plea  of 
guilty." 

The  principle  illustrated  in  this  case  and  found  in  very  many  others 
does  not  mean  that  the  appellant's  record  has  no  significance  in  the 
calculation  of  the  length  of  his  sentence  (as  opposed  to  the  primary 
decision  to  sentence  him  to  imprisonment).  The  operating  policy  is  that 
good  record  normally  has  substantial  mitigating  effect,  and  this  miti- 
gating effect  declines  gradually  as  a  criminal  record  is  built  up  rather 
than  being  extinguished  by  a  single  conviction.  The  Court  thus  distin- 
guishes between  offenders  according  to  their  records,  but  subject  to  the 
overall  ceiling  imposed  by  the  relative  gravity  of  the  offence  for  which 
they  are  sentenced. ^^ 

Two  subsidiary  principles  which  illustrate  the  development  of  rela- 
tively complex  concepts  can  be  described  as  the  "gap  principle"  and 
the  "jump  effect."  The  essence  of  the  "gap  principle"  is  that  however 
bad  an  offender's  record  may  be,  the  existence  of  a  significant  period 
of  good  behaviour  in  the  relatively  recent  past  counts  as  a  substantial 
mitigating  factor  in  his  favour  if  he  subsequently  commits  an  offence, 
and  in  some  cases  has  greater  mitigating  effect  even  than  a  simple  clean 
record.  The  Court  will  normally  disregard  previous  offences  entirely 
when  the  gap  is  of  a  substantial  number  of  years'  duration, ^^  and  this 
principle  has  now  been  given  some  statutory  force. '^^  When  the  gap  is 
shorter,  it  will  still  have  considerable  significance.  In  one  case'^^  a  man 
of  forty-one  was  sentenced  to  four  years'  imprisonment  for  house  break- 
ing. He  had  had  ten  previous  convictions,  one  of  which  resulted  in  a 
sentence  of  seven  years'  imprisonment.  After  his  release  from  this  sen- 
tence he  had  married  and  committed  no  further  serious  offences  in  the 
next  four  years,  at  the  same  time  achieving  a  record  of  steady  employ- 
es. A  good  illustration  is  provided  by  Regina  v.  Flack  (No.  1911/64,  Ct.  Crim.  App., 
Dec.  12,  1964),  where  three  men  were  convicted  of  participation  in  what  was  described 
as  an  "organised  raid"  on  a  railroad  good  yard.  One  man,  aged  thirty-six,  had  had  ten 
previous  convictions  and  had  served  a  sentence  of  seven  years'  imprisonment;  his  sen- 
tence of  six  years'  imprisonment  was  upheld.  Another,  aged  thirty-five,  had  had  five 
previous  convictions  and  his  longest  previous  sentence  was  nine  months'  imprisonment; 
his  sentence  was  reduced  from  six  to  three  years'  imprisormient.  The  third  man,  aged 
thirty,  had  had  one  previous  conviction  for  which  he  had  been  conditionally  discharged; 
his  sentence  was  reduced  from  six  years'  to  eighteen  months'  imprisonment. 

69.  See,  e.g.,  Regina  v.  Smith  (No.  1316/64,  Ct.  Crim,  App.,  Sept.  25,  1964),  where  a 
man  of  fifty  appealed  against  a  sentence  of  six  months'  imprisonment  for  fraudulently 
abstracting  electricity;  the  Court  stated  that  although  he  had  had  a  previous  conviction 
for  theft  sixteen  years'  earlier,  he  should  be  treated  as  a  man  of  good  character.  His 
sentence  was  reduced  so  as  to  allow  him  to  be  discharged  immediately. 

70.  See  Children  and  Young  Persons  Act  1963.  c.  37,  §  16(2). 

71.  Regina  v.  Rosa  (No.  2069/65,  Ct.  Crim.  App.,  Dec.  16,  1965). 
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ment  which  the  Court  considered  "distinctly  to  his  credit."  Solely  in 
view  of  the  appellant's  efforts  since  his  last  release,  his  sentence  was 
reduced  to  two  years'  imprisonment.  As  this  case  suggests,  the  rationale 
of  the  gap  principle  is  that  the  offender  has  made  an  effort  to  rehabili- 
tate himself  and,  where  there  is  evidence  of  this,  the  Court  will  be 
influenced  by  it  even  where  the  period  involved  is  relatively  short.  In 
one  case'^^  the  period  was  only  a  few  months.  The  appellant,  a  man  o£ 
twenty-five,  had  had  nine  previous  convictions  for  violence  and  dis- 
honesty and  following  his  release  from  a  sentence  of  four  years'  im- 
prisonment he  had  moved  from  Scotland  to  a  town  in  the  southwest 
of  England,  where  he  found  employment.  In  this  job  he  came  into 
contact  with  a  man  who  constantly  and  deliberately  provoked  him  and 
eventually  the  appellant  assaulted  his  provoker,  striking  him  a  blow 
which  broke  his  spectacles  and  caused  severe  lacerations  to  his  face.  The 
appellant  was  sentenced  to  two  years'  imprisonment;  the  Court  con- 
sidered that  he  should  have  been  given  credit  for  "trying  to  put  behind 
him  his  criminal  past"  and  reduced  the  sentence  to  twelve  months.''^ 
The  "jump  effect"  is  rather  different  and  less  likely  to  carry  weight 
than  the  "gap  principle."  It  appears  to  be  derived  from  the  basic  con- 
cept that  the  mitigating  effect  of  good  character  diminishes  gradually, 
rather  than  disappearing  completely  with  one  conviction.  One'''*  of  a 
considerable  number  of  cases  illustrating  the  point  involved  a  man 
sentenced  to  seven  years'  imprisonment  for  a  series  of  frauds  mainly  on 
women.  He  had  had  several  previous  convictions  for  offences  of  a  similar 
character  but  had  never  received  a  sentence  for  longer  than  nine 
months'  imprisonment.  The  Court  reduced  the  sentence  from  seven 
years'  to  five  years'  imprisonment,  saying  that 

if  this  man  had  been  more  severely  dealt  with  in  the  past,  they 
would  not  have  dreamed  of  interfering  with  this  sentence  .  .  .  but 
it  is  to  be  observed  that  in  regard  to  his  past  offences  .  .  .  the 
maximum  prison  sentence  that  he  has  had  is  one  of  nine  months. 
In  those  circumstances  .  .  .  this  Court  feels  that  the  jump  from 
nine  months  to  seven  years  is  really  too  great. 

The  other  cases  in  which  the  "jump  effect"  is  seen  in  operation  indi- 
cate that  it  is  limited  to  cases  where  the  offender's  offences  are  similar 

72.  Regina  v.  Mackey,  [1965]  Crim.  L.  Rev.  (Eng.)  122  (Ct.  Crim.  App.  1964). 

73.  The  "gap  principle"  clearly  has  connections  with  the  policy  of  using  probation  in 
the  case  of  the  "intermediate  recidivist,"  described  earlier:  in  a  later  stage  of  the  develop- 
ment of  that  policy,  the  case  described  in  the  text  might  have  been  dealt  with  in  that 
way. 

74.  Regina  v.  Davis  (No.  1814/64,  Ct.  Crim.  App.,  Oct.  12,  1964). 
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in  character  to  the  earlier  ones;  it  would  not  appear  to  apply  to  the 
situation  where  the  offender  turns  to  a  new  area  of  crime  of  a  more 
serious  nature. 

There  are  other  subsidiaries  of  the  general  principle  that  good  char- 
acter has  a  mitigating  effect  which  diminishes  gradually.  These  include 
the  general  mitigating  effect  of  youth,  where  a  similar  effect  is  ob- 
servable; age  is  most  significant  as  a  mitigating  factor  where  the 
offender  is  in  his  late  teenage,''^  but  does  not  lose  all  its  significance 
until  the  offender  is  nearly  thirty.  Another  is  the  significance  of  re- 
morse, mentioned  earlier.  The  weight  that  such  factors  have  tends  to 
vary  immensely  with  the  gravity  of  the  offence.  Some  principles  are 
negative  in  form,  thus  the  Court  will  rarely  reduce  a  sentence  on  the 
sole  ground  that  the  appellant's  family  will  suffer  or  that  the  appellant 
is  in  bad  health,'^^  unless  it  is  a  causative  factor  or  there  is  a  probability 
that  the  offender  will  not  survive  his  sentence. 

Individualisation. — There  is  less  scope  for  the  development  of  prin- 
ciples in  the  context  of  the  use  of  individualised  measures  than  in  other 
areas.  Once  the  primary  decision  to  use  an  individualised  measure  has 
been  taken  the  problem  becomes  one  of  finding  the  most  appropriate 
of  the  available  alternatives  to  suit  the  particular  offender,  and  in  this 
process  the  Court  is  guided  more  by  the  various  pre-sentence  reports 
which  will  be  available  rather  than  any  firm  policies  of  its  own.  Most 
of  the  principles  found  in  this  area  relate  to  the  detailed  application 
of  the  statutory  provisions  governing  individualised  measures,  and  no 
purpose  would  be  served  by  illustrating  them.  One  more  general  issue 
which  can  be  mentioned  is  the  use  of  individualised  measures  which 
have  a  more  severe  impact  on  the  offender's  freedom  than  the  alterna- 
tive punitive  sentence.  There  was  considerable  doubt  as  to  the  permis- 
sibility of  subjecting  the  offender,  in  what  are  considered  to  be  his  best 
interests,  to  a  custodial  training  sentence  of  longer  duration  than  the 
sentence  of  imprisonment  which  would  be  considered  fair  in  relation 
to  the  offence  he  has  committed.  After  some  hesitation,  the  Court  has 
generally  come  to  the  conclusion  that  a  sentence  which  has  this  effect 
is  permissible  if  it  can  be  justified  as  being  in  the  long-term  interests 
of  the  offender.  The  matter  has  been  most  litigated  in  connection  with 

75.  It  is  rare  for  an  oflender  under  fifteen  to  come  before  the  Court.  In  most  cases 
involving  offenders  under  twenty-one,  an  individualised  approach  is  preferred;  the  ref- 
erence in  the  text  is  to  those  exceptional  cases  where  a  sentence  of  imprisonment  is 
considered  appropriate. 

76.  The  matter  is  regarded  as  one  more  properly  in  the  sphere  of  executive  clemency. 
See  Meador  Report  133. 
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the  sentence  of  Borstal  training,  a  special  sentence  for  offenders  aged 
between  fifteen  and  twenty-one  and  designed  primarily  for  rehabilita- 
tive training.  The  sentence  involves  a  minimum  period  of  six  months 
in  custody  (with  a  maximum  of  two  years)  and  can  be  imposed  for  any 
offence  for  which  the  offender  could  be  sentenced  to  imprisonment. 
The  question  arose  whether  a  sentence  of  Borstal  training  could  prop- 
erly be  passed  where  the  maximum  sentence  of  imprisonment  for  the 
offence  was  less  than  six  months.  After  ruling  at  first  that  it  could  not," 
the  Court  reversed  itself  and  said  that  the  sentence  could  be  used  in 
such  a  case.'^^  The  Court  subsequently  stated  that 

the  fact  that  a  sentence  of  Borstal  training  may  have  the  effect  of 
depriving  a  man  of  his  freedom  for  a  longer  period  than  the  max- 
imum sentence  of  imprisonment  which  could  be  imposed  for  his 
offence  is  a  relevant  consideration  for  the  court  before  a  Borstal 
sentence  is  passed  but  does  not  deprive  the  court  of  power  and 
discretion  to  impose  a  Borstal  sentence. '^^ 

A  similar  position  has  been  taken  with  relation  to  the  commitment  of 
mentally  disordered  offenders  to  hospital;  the  Court  has  on  several 
occasions  upheld  a  hospital  order  carrying  the  possibility  of  a  longer 
period  of  confinement  than  the  maximum  sentence  of  imprisonment 
provided  for  the  offence.^" 

The  Case  for  Appellate  Review  of  Sentences 

The  two  major  arguments  in  favour  of  appellate  review  of  sentences 
are  that  it  allows  the  correction  of  excessive  or  inappropriate  sentences 
in  particular  cases  and  leads  to  the  development  of  policies  in  general 
terms.  It  is  some  measure  of  the  English  Court's  success  in  the  latter 
respect  that  the  worst  disparities  and  excesses  of  sentence  found  in  some 
American  jurisdictions^^  are  rarely  encountered  in  England  but  where 
they  do  occur  the  Court's  existence  is  clearly  a  valuable  safeguard 
against  individual  injustice  of  this  kind.^^  The  argument  of  this  article 
has  been  that  the  English  Court  has  produced  a  coherent  body  of  gen- 

77.  See  Regina  v.  James,  [1960]  2  All  E.R.  863  (Ct.  Ciim.  App.). 

78.  See  Regina  v.  Amos.  [1961]   1   W.L.R.  308  (Ct.  Crim.  App.). 

79.  Regina  v.  Appleyard  (No.  1747/62,  Ct.  Crim.  App.,  Nov.  2,  1962). 

80.  See,  e.g.,  Regina  v.  Hatt,  [1962]  Crim.  L.  Rev.  (Eng.)  647  (Ct.  Crini.  App.). 

81.  See  the  cases  cited  in  ABA  Project  on  Minimum  Standards  for  Criminal  Justice. 
Standards  Relating  to  Appellate  Review  of  Sentences  22  (Tent.  Draft  1967). 

82.  The  Court  has  occasionally  upheld  long  sentences,  see,  e.g.,  Regina  v.  Wilson, 
[1965]  1  Q.B.  402  (Ct.  Crim.  App.);  Regina  v.  Blake,  [1962]  2  Q.B.'377  (Ct.  Crim.  App.), 
but  only  for  offences  which  it  considered  to  be  of  quite  exceptional  gravity. 
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eral  principles  of  sentencing,  and  various  aspects  of  this  "common  law" 
of  sentencing  have  been  illustrated.  The  two  factors  mainly  contrib- 
uting to  this  development  are  the  Court's  broad  attitude  to  its  functions 
as  an  appellate  tribunal,  and  the  large  number  of  cases  with  which  it 
has  dealt. 

It  is  frequently  stated  that  the  English  Court  will  interfere  with  a 
sentence  only  where  it  is  "erroneous  in  principle"  but  this  description 
of  the  Court's  practice  is  so  inadequate  as  to  be  misleading.  There  are 
in  effect  five  situations  in  which  the  Court  will  intervene.  The  first, 
and  in  terms  of  the  evolution  of  policies  the  most  important,  is  the 
case  where  a  sentence  of  imprisonment,  based  directly  or  indirectly 
on  the  concepts  of  deterrence  and  retribution,  is  varied  to  one  of  the 
rehabilitative  measures  such  as  probation.  It  is  in  these  cases  that  the 
basic  framework  of  sentencing  policy,  the  fundamental  philosophical 
orientation,  is  developed.  Illustrations  of  this  kind  of  variation  in  cases 
involving  recidivists  were  given  earlier;  a  similar  series  of  cases  show 
the  Court  favouring  with  a  high  degree  of  consistency  the  use  of  re- 
habilitative measures  for  mentally  disordered  offenders  whose  condition 
falls  short  of  the  legal  tests  of  irresponsibility,  and  thus  evolving  a  basic 
policy  of  sentencing  in  this  area  which  has  for  practical  purposes  sup- 
planted the  substantive  law.^^  It  is  significant  that  in  many  of  these 
cases  the  Court  does  not  consider  the  original  sentence  at  all  erroneous, 
excessive,  or  indicative  of  an  abuse  of  discretion.  Thus  in  one  recent 
case  the  Court  analysed  the  process  by  which  the  trial  judge  had  arrived 
at  the  sentence  and  indicated  that  each  step  was  correct;  but  neverthe- 
less varied  the  sentence  to  a  probation  order,  saying  that  "it  is  desirable 
to  make  absolutely  plain  that  the  sentence  passed  by  Quarter  Sessions 
was  in  no  way  excessive"  but  that  in  view  of  altered  circumstances  the 
Court  could,  "stretching  leniency  to  the  utmost,"  vary  the  sentence.^* 
The  basis  of  the  Court's  readiness  to  intervene  in  this  kind  of  situation 
is  the  two-stage  sentencing  decision  described  earlier,  and  the  Court's 
view  that  the  primary  decision  is  essentially  a  choice  between  penal 
philosophies  rather  than  an  attempt  to  measure  the  offender's  responsi- 
bilities. A  sentence  may  be  correct  in  terms  of  the  tariff  system,  in  the 
sense  that  it  properly  reflects  the  gravity  of  the  offence  and  such  miti- 

83.  See,  e.g.,  Regina  v.  Cox,  [1968]  Crim.  L.  Rev.  (Eng.)  119  (C.A.  Crim.  Div.); 
for  a  general  discussion,  see  Thomas,  Sentencing  the  Mentally  Disturbed  Offender,  [1965] 
Crim.  L.  Rev.  (Eng.)  685. 

84.  Regina  v.  Pears  (No.  4704/67,  C.A.  Crim.  Div.,  Feb.  8,  1967).  See  also  Regina  v. 
Hunt  (No.  1117/64,  Ct.  Crim.  App.,  Oct.  2,  1964)  (set  out  in  full  in  Meador  Report  153). 
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gating  factors  as  are  present,  but  the  Court  will  feel  free  to  change  the 
basic  policy  decision  and  thus  vary  the  sentence.  A  more  restrictive 
attitude  would  clearly  limit  the  scope  for  the  development  of  the  funda- 
mental structure  of  sentencing  policy. 

A  second  kind  of  variation  which  does  not  involve  an  "error  of  prin- 
ciple" occurs  where  the  Court  substitutes  one  individualised  measure 
for  another,  most  typically  probation  for  Borstal  training.  In  this  situ- 
ation the  Court  will  normally  be  concerned  only  with  the  individual 
case  and  will  attempt  to  determine  the  best  disposal  in  the  light  of  the 
various  reports  before  it.  It  will  frequently  be  in  a  better  position  to 
do  this  than  the  trial  court  as  the  lapse  of  time  between  the  passing  of 
sentence  and  the  appeal  may  allow  for  observation  of  the  offender's 
initial  reaction  to  the  sentence.  Recommendations  in  the  light  of  this 
reaction  may  well  be  influential.  Thus  the  Court  has  varied  sentences 
of  Borstal  training  to  probation  where  it  has  received  a  report  that  the 
appellant  has  already  derived  all  the  benefit  from  the  training  that  he 
is  likely  to''^  and  has  upheld  sentences  of  Borstal  training  that  it  was 
inclined  to  vary  on  hearing  that,  contrary  to  expectations,  the  appellant 
was  adjusting  well  to  the  training  program  and  learning  from  it.^* 

The  question  of  "error  in  principle"  arises  only  where  the  Court  is 
concerned  with  adjustments  to  the  length  of  sentences  of  imprisonment. 
In  this  context  the  Court  will  intervene  in  three  situations.  The  first  is 
where  the  sentence  is  inconsistent  with  one  of  the  specific  principles 
established  in  the  cases,  such  as  those  relating  to  consecutive  sentences. 
Here  the  Court  will  normally  intervene  to  correct  the  error  even  if  the 
total  aggregate  sentence  is  not  affected  and  the  appellant  gains  no  direct 
benefit  from  the  intervention.^^  The  second  is  where  the  trial  court  has 
failed  to  make  proper  allowance  for  some  mitigating  factor.  Here  again 
the  Court  will  make  even  a  very  small  reduction  in  the  sentence  to 
mark  the  presence  of  the  mitigating  factor  (in  some  cases  of  course  the 
reduction  will  be  substantial).^^  Where  neither  of  these  factors  is  pres- 

85.  See,  e.g.,  Rcgina  v.  McKeon  (Ct.  Crim.  App.,  April  13,  1964);  Regina  v.  James 
(Ct.  Crim.  App.,  Dec.  20,  1963). 

86.  See  Rcgina  v.  Harvey  (No.  467/64,  Ct.  Crim.  App.,  April  27,  1964). 

87.  See,  e.g.,  Regina  v.  Hussain,  [1962]  Crim.  L.  Rev.  (Eng.)  712  (Ct.  Crim.  App.), 
where  the  Court  considered  that  the  appellant  had  properly  been  sentenced  to  a  total 
of  five  years'  imprisonment,  but  that  this  was  incorrectly  made  up  of  two  consecutive 
sentences  of  three  and  two  years'  imprisonment  respectively.  The  sentences  were  varied 
to  five  years'  imprisonment  concurrent  on  each  count. 

88.  See  Rcgina  v.  Claypole  (No.  282/65,  Ct.  Crim.  App.,  May  24,  1965),  where  the 
Court  said  liiat  although  a  sentence  would  not  normally  be  reduced  from  five  years'  to 
four  years'  imprisonment,  such  a  reduction  would  be  made  in  the  particular  case  to 
reflect  llie  domestic  strain  on  the  appellant  at  the  time  of  the  offence. 
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ent  and  the  basis  of  the  appeal  is  simply  that  the  sentence  is  excessive 
or  out  of  proportion  to  the  offence,  the  Court  is  less  ready  to  intervene. 
Very  small  adjustments  will  not  be  made,  and  the  Court  will  not  reduce 
the  sentence  unless  it  is  substantially  out  of  scale.  "It  is  not  what  each 
of  us  might  have,  given  in  the  circumstances  but  whether  the  sentences 
are  right  in  principle  and  can  fairly  be  said  to  fall  into  the  general 
pattern  of  sentences."^^  Thus  the  Court  recently  said  that  a  reduction 
in  sentence  from  five  years'  to  four  years'  imprisonment  would  not  nor- 
mally be  made;  "it  would  merely  be  tinkering  with  the  sentence. "®° 
The  refusal  of  the  Court  to  make  this  kind  of  adjustment  where  there 
is  no  issue  of  principle  indicates,  as  was  suggested  earlier,  that  the  tariff 
norms  include  a  fair  margin  of  tolerance. 

The  situations  in  which  the  Court  will  intervene  correspond  to  the 
areas — procedure,  basic  policy,  tariff  norms,  tariff  principles,  and  indi- 
vidualisation — where  the  Court  has  developed  identifiable  policies.  It 
seems  clear  that  the  extent  to  which  a  reviewing  tribunal  can  develop 
policies,  and  the  kind  of  policies  it  can  develop,  are  directly  linked  to 
the  view  it  takes  of  the  limits  of  its  right  to  intervene,  for  it  is  only  by 
intervention  that  it  will  evolve  these  policies.  A  court  which  will  inter- 
vene only  where  there  is  abuse  of  discretion  by  the  trial  judge  auto- 
matically limits  its  potential  contribution  to  the  widest  generalities,  and 
probably  to  the  context  of  procedure.  A  court  which  goes  further  and 
intervenes  where  a  sentence  is  excessive  or  disproportionate  although 
within  statutory  limits  may  well  develop  tariff  norms  and  principles, 
but  will  not  have  sufficient  scope  to  deal  with  the  fundamental  issues 
of  penal  philosophy  which  are  the  basic  problems  of  sentencing  in  a 
modern  system.  In  order  to  reach  such  questions,  the  reviewing  tribunal 
must  be  prepared  to  discard  the  narrow  approach  typically  taken  by 
appeal  courts  (and  taken  by  the  English  Court  when  reviewing  convic- 
tions) in  favour  of  a  broader  view,  and  in  particular  to  think  in  terms 
of  varying  the  nature  of  sentences  as  well  as  reducing  their  length. 

The  second  condition  necessary  to  the  development  of  sentencing 
guidelines  is  an  adequate  volume  of  cases.  As  was  mentioned  earlier, 
the  English  Court  has  been  involved  in  sentence  review  for  over  sixty 
years  and  handles  at  present  several  thousand  cases  a  year.  The  vast 
majority  of  these  are  of  a  routine  nature  and  do  not  involve  a  re-think- 
ing of  basic  issues  once  the  general  pattern  has  been  established,  and  the 

89.  Regina  v.  Mabrouk  (No.  2401/64,  Ct.  Crim.  App.,  Feb.  1,  1965). 

90.  Regina  v.  Claypole  (No.  282/65,  Ct.  Crim.  App.,  May  24,  1965). 
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opinions  of  the  Court  in  this  kind  of  case  are  of  little  general  interest. 
The  cases  in  which  the  fundamentals  of  policy  are  determined,  the 
marginal  cases,  are  inevitably  less  common,  and  the  development  of 
policies  must  wait  on  them.  It  seems  unrealistic  to  expect  a  court 
starting  from  scratch  to  develop  a  comprehensive  penal  philosophy 
within  two  or  three  years  on  the  basis  of  two  or  three  hundred  decisions. 
Similarly,  the  researcher  should  not  expect  every  opinion,  even  where 
a  sentence  is  varied,  to  contain  an  extended  discussion  of  the  philo- 
sophical basis  of  the  decision,  where  that  philosophical  basis  is  not  in 
issue.  The  reduction  of  a  sentence  of  imprisonment,  for  instance,  will 
perhaps  raise  the  question  whether  the  sentence  is  out  of  scale  in  rela- 
tion to  the  offence,  but  will  not  necessarily  involve  the  fundamental 
premises  on  which  the  sentence  of  imprisonment  is  based,  just  as  an 
opinion  on  a  detailed  point  of  evidence  will  rarely  include  an  extended 
discussion  of  the  philosophical  basis  of  the  rules  of  relevance  and 
hearsay.  Sentencing  guidelines  are  most  likely  to  be  developed,  insofar 
as  the  English  experience  is  an  indication,  by  the  gradual  process  of 
deciding  many  cases  rather  than  by  a  series  of  dramatic  landmark  deci- 
sions. 

A  major  problem  is  the  communication  of  developing  policies  and 
principles.  A  serious  weakness  of  the  English  system  is  the  inadequacy 
of  the  reporting  of  sentencing  decisions  of  the  Court  of  Appeal,  al- 
though there  have  been  some  improvements  in  the  last  few  years.®^  For 
this  reason,  the  case  law  of  sentencing  in  England  has  generated  very 
little  literature  and  many  English  lawyers  would  not  accept  the  prin- 
cipal thesis  of  this  article. ^^  There  is  no  formal  doctrine  of  precedent  in 
operation,  and  cases  are  rarely  cited  in  argument  before  the  Court;  the 
section  on  sentence  review  in  the  main  practitioner's  reference  book, 
Archbold,  is  pitifully  inadequate.  The  policies  of  the  Court  can  be 
considered  almost  an  oral  tradition.  It  seems  clear  that  adequate  report- 
ing of  sentencing  decisions  will  greatly  assist  and  accelerate  in  the  de- 
velopment of  sentencing  policies,  although  as  the  volume  of  business 
increases  a  measure  of  selectivity  will  probably  become  essential.  Ade- 


91.  The  best  sources  are  the  quarterly  Criminal  Appeal  Reports,  which  now  contains 
a  section  devoted  to  sentencing  cases  and  reports  the  opinion  in  full,  and  the  monthly 
Criminal  Law  Revieu\  which  contains  summaries  of  a  sliglitly  larger  number  of  cases. 
The  major  law  reports  tend  to  report  only  those  cases  which  involve  a  point  of  statutory 
interpretation,  and  The  Times  includes  a  small  selection  of  decisions  apparently  chosen 
on  the  basis  of  human  interest  rather  tlian  significance  in  terms  of  sentencing  policy. 

92.  See  Meador  Report  125. 
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quate  reports  will  also  provide  the  basis  for  communication  of  the 
evolving  policies  to  the  trial  courts  and  their  adoption  at  that  level. 

The  three  arguments  most  commonly  raised  against  appellate  review 
of  sentences  are  that  it  will  lead  to  demoralisation  and  resentment 
among  trial  judges,  that  the  trial  judge  is  in  a  better  position  than  the 
appellate  court  to  assess  the  offender,  and  that  an  appellate  system 
would  be  swamped  with  cases.  The  English  experience  suggests  that 
none  of  these  arguments  carries  much  weight. 

There  is  no  evidence  that  subjection  to  appellate  review  causes  de- 
moralisation or  resentment  among  trial  judges  in  England.  Most  trial 
courts  appear  to  endeavour  to  sentence  within  the  norms  established  by 
the  Court,  insofar  as  they  have  become  diffused  into  the  general  legal 
atmosphere.  It  is  difficult  to  substantiate  this  claim  with  specific  evi- 
dence, but  it  is  worth  pointing  out  that  the  Court  finds  it  necessary  to 
vary  only  one  sentence  in  every  eighteen  which  is  challenged.^^  A  more 
significant  indication  of  the  attitude  of  trial  judges  is  perhaps  provided 
by  those  cases  where  a  trial  judge,  faced  with  an  unusual  or  novel 
problem,  has  invited  the  offender  to  appeal  his  sentence  in  order  to  get 
an  appellate  decision  on  the  matter.''*  The  argument  that  the  trial  judge 
is  in  a  better  position  to  assess  the  offender  than  the  appellate  court  is 
similarly  unconvincing.  Apart  from  the  fact  that,  as  in  the  United 
States,  the  vast  majority  of  defendants  plead  guilty,  and  the  face-to-face 
confrontation  of  the  defendant  and  the  judge  is  consequently  of  rela- 
tively brief  duration,  English  experience  shows  that  the  appellate  court 
is  often  in  a  far  better  position  than  the  trial  court  in  terms  of  informa- 
tion about  the  offender.  If  the  trial  court  has  failed  to  obtain  a  pre- 
sentence report,  the  appellate  court  can  obtain  one;  in  addition,  the 
appellate  court  can  frequently  obtain  information  about  the  offender's 
initial  response  to  the  original  sentence,  which  may  be  of  particular  im- 
portance. The  fact  that  a  specific  sentence  has  been  passed  will  often 
affect  the  attitudes  of  the  offender  himself,  or  his  family  or  friends,  who 
may  be  prepared  to  offer  him  some  help  they  were  not  willing  to  give 
him  earlier;^^  this  information  can  be  put  before  the  appellate  court. 

93.  See  the  figures  for  1966  quoted  in  text  accompanying  note  15  supra. 

94.  See,  e.g.,  Regina  v.  Docherty,  [1962]  Crim.  L.  Rev.  (Eng.)  851  (Ct.  Crim.  App.), 
where  a  youth  of  seventeen  pleaded  guilty  to  wounding  with  intent  to  murder.  He  had 
suddenly  attacked  his  grandmother  and  then  equally  suddenly  desisted.  Medical  witnesses 
could  find  no  evidence  of  mental  disorder,  but  recommended  further  observation.  There 
was  tnus  no  basis  for  commitment  to  a  mental  hospital.  The  trial  judge  passed  a  sen- 
tence of  life  imprisonment  and  invited  the  youth  to  appeal.  For  another  instance,  see 
Regina  v.  Flynn,  [1963]  Crim.  L.  Rev.  (Eng.)  647  (Ct.  Crim.  App.). 

95.  See,  e.g.,  Regina  v.  James,  [1965]  Crim.  L.  Rev.  (Eng.)  252  (Ct.  Crim.  App.),  where 
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The  appellate  court  is  thus  able  to  fill  any  gaps  in  the  information 
which  the  trial  court  had,  and  additionally  supplement  the  picture 
before  the  trial  court  with  additional  information  of  a  kind  which  the 
trial  court  could  not  possibly  have. 

English  experience  also  suggests  that  arguments  against  appellate 
review  based  on  the  theory  that  every  offender  will  appeal  his  sentence 
are  without  foundation."^  Until  1965  when  the  English  Court  effec- 
tively®^ lost  its  power  to  increase  sentences  (which  was  very  rarely  exer- 
cised), about  ten  percent  of  all  possible  applicants  would  apply  for  leave 
to  appeal  against  sentence.  Since  then  there  has  been  a  significant  in- 
crease in  the  number  of  persons  seeking  leave  to  appeal  against  their 
sentences,  but  as  the  figures  for  1966  (the  latest  available)  show,  the 
proportion  has  not  yet  exceeded  twenty  percent  of  the  possible  total. 
Even  though  it  seems  clear  that  there  has  been  a  further  significant 
increase  in  the  number  of  applications  during  1967,  the  Court  is  able 
to  dispose  of  most  of  its  cases  within  a  period  of  four  or  five  months  at 
most.  A  random  selection  of  appeals  decided  in  March  1968  show  inter- 
vals between  conviction  and  disposal  of  the  appeal  of  between  four 
months  and  five  months.®^  Where  short  sentences  are  involved  and  there 
is  a  prospect  that  the  appellant  will  complete  the  sentence  before  his 
appeal  is  heard,  the  appeal  will  often  be  expedited  and  the  appellant 
released  on  bail  pending  the  appeal.  Although  it  seems  clear  that  the 
power  to  increase  sentences  does  have  some  deterrent  effect  on  the 
potential  applicant,  it  is  equally  clear  that  its  abolition  has  not  led  to 
such  an  increase  in  the  number  of  applicants  that  the  Court  cannot 
properly  fulfil  its  functions."" 

a  sentence  of  five  years'  imprisonment  for  indecent  assault  on  a  youth  was  varied  to 
probation  with  a  condition  requiring  that  the  appellant  submit  to  psychiatric  treatment; 
at  the  time  of  the  trial  the  appellant  had  shown  no  interest  in  treatment,  but  his  attitude 
changed  after  the  sentence  was  passed,  possibly  as  a  result  of  the  sentence,  and  the 
Court  made  the  variation  in  the  light  of  tnat  change.  In  Regina  v.  Ainsworth  (No.  2806/ 
64,  Ct.  Crim.  App.,  March  25,  1965),  a  sentence  of  Borstal  training  was  passed  on  a 
youth,  largely  because  he  had  no  settled  home;  after  the  sentence  was  passed  his  older 
brother  offered  to  provide  a  home  for  him,  and  the  Court  again  varied  the  sentence  to 
probation. 

96.  In  view  of  the  widespread  use  of  negotiated  sentences  in  the  United  States,  it  is 
difficult  to  see  that  the  view  has  much  basis  in  any  event. 

97.  The  Court  declared  in  October  1965  that  it  would  no  longer  exercise  the  power, 
which  was  subsequently  abolished  by  the  Criminal  Appeal  Act  1966,  c.  31,  §  4(2). 

98.  This  probably  represents  a  slightly  longer  period  than  was  common  before  1965. 
See  Meador  Report  123. 

99.  For  a  description  of  the  administrative  machinery  of  the  Court,  see  Meador  Re- 
port 115-22.  The  main  deterrent  now  available  to  the  Court  against  unjustified  appeals 
is  the  power  to  order  that  some  part  of  the  time  spent  in  prison  should  not  count 
towards  the  sentence.  Formerly  a  period  of  six  weeks  was  automatically  discounted  unless 
the  Court  ordered  otherwise.  This  power  is  now  exercised  only  where  the  applicant  re- 
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One  of  the  most  controversial  issues  in  current  discussions  of  ap- 
pellate review  of  sentences  in  the  United  States  is  whether  the  appellate 
court  should  have  the  power  to  increase  the  sentence  passed  by  the  trial 
court. ^'^<'  English  experience  may  have  some  relevance  to  these  argu- 
ments, particularly  as  the  power  to  increase  sentence  was  abolished  in 
October  1966  after  nearly  sixty  years  of  the  existence  of  appellate  review 
of  sentences.  Probably  the  most  important  conclusion  to  be  drawn 
from  English  experience  in  this  area  is  that  the  existence  or  non- 
existence of  the  power  to  increase  sentence  is  an  issue  of  marginal  im- 
portance at  best,  which  should  not  be  allowed  to  obscure  the  more 
central  problems  such  as  that  of  the  appellate  court  striking  the  right 
balance  between  a  too  restricted  view  of  its  right  to  intervene  on  one 
hand  and  excessive  interference  on  the  other.  When  the  power  to  in- 
crease sentence  existed  in  England  it  was  rarely  used,  and  since  it  has 
been  abolished  it  has  scarcely  been  missed.  As  has  been  shown,  the  effect 
of  abolishing  the  power  to  increase  sentences  has  been  to  increase  the 
number  of  applications  for  leave  to  appeal  against  sentence,  but  not  to 
such  an  extent  that  the  Court's  work  has  been  seriously  retarded.  The 
Court  has  said  on  a  few  occasions  since  the  power  was  withdrawn  that 
a  particular  sentence  might  have  been  increased,  but  the  main  body  of 
the  Court's  business  has  not  been  affected.  Where  previously  the  Court 
might  increase  a  sentence  to  establish  a  norm  at  a  higher  level  than  that 
represented  by  the  sentence  it  will  now  simply  state  that  the  sentence  is 
excessively  lenient. '^"^  Such  problems  as  have  arisen  as  a  consequence 
of  the  change  are  attributable  to  the  particular  terms  of  the  statute  used 
to  abolish  the  power,  the  current  version  of  which  provides  that  the 
sentence  substituted  by  the  appeal  court  should  be  such  that,  "taking 
the  case  as  a  whole,  the  appellant  is  not  more  severely  dealt  with  on 
appeal  than  he  was  dealt  with  by  the  Court  below."^"^  Although  it  was 
intended  that  the  restriction  on  the  Court  should  apply  only  in  the 

news  his  application  for  leave  to  appeal  to  the  full  Court  having  been  refused  leave  by 
the  single  judge  and  given  notice  of  the  possibility  that  such  an  order  may  be  made, 
and  in  most  of  the  cases  where  the  power  is  exercised  it  is  clear  that  the  Court  con- 
siders the  original  sentence  to  err  on  the  side  of  leniency. 

100.  See  the  discussion  in  ABA  Project  on  Minimum  Standards  for  Criminal  Jus- 
tice, Standards  Relating  to  Appellate  Review  of  Sentences  54-63  (Tent.  Draft  1967), 
and  the  amendments  recommended  by  the  special  committee. 

101.  See  Regina  v.  Carter  (No.  3627/67,  C.A.  Crim.  Div.,  Oct.  12,  1967),  described  at 
note  18  supra. 

102.  Criminal  Justice  Act  1967,  c.  80,  §  97(7).  The  original  statute  prohibiting  in- 
crease in  sentences  provided  that  the  Court  should  not  "pass  a  sentence  such  that  the 
sentence  passed  on  the  part  of  the  indictment  on  which  the  appellant  remains  convicted 
is  of  greater  severity  than  the  sentence  passed  at  the  trial  taken  as  a  whole."  Criminal 
Appeal  Act  1966,  c.  31,  §  4(2). 

224 


5562 


Appellate  Review  of  Sentences 


context  of  variations  in  the  length  of  sentences  of  imprisonment,  the 
statute  appears  apt  to  prohibit  all  variations  in  sentence  which  involve 
the  possibility  of  a  longer  period  of  confinement  than  the  original 
sentence,  even  though  there  is  also  a  possibility  that  the  offender  will 
be  released  earlier  under  the  proposed  sentence.  Thus  the  Court  has 
held  that  it  has  no  power  to  vary  a  sentence  of  ten  years'  imprisonment 
to  life  imprisonment,  even  though  it  generally  considers  the  latter  sen- 
tence more  favourable  to  the  appellant  than  a  long  fixed-term  sentence 
because  of  the  power  of  the  Secretary  of  State  to  release  him  at  any 
time.^°^  A  few  definitional  problems  have  arisen  (such  as  whether 
Borstal  training,  under  which  a  youth  can  be  detained  for  a  period 
between  six  months  and  two  years,  is  more  severe  than  a  sentence  of 
eighteen  months,  under  which  the  period  served  would  normally  be 
twelve  months^"*)  and  more  can  be  envisaged  when  the  newly  intro- 
duced system  of  suspended  sentences  becomes  effective.  Such  problems 
as  these  could  easily  be  avoided  by  a  more  sophisticated  statutory  for- 
mula. The  conclusions  which  these  facts  suggest  are  that  although  a  case 
can  be  argued  for  giving  the  appellate  court  power  to  increase  sentences, 
it  can  function  perfectly  well  in  terms  of  the  development  of  policies 
without  such  a  power,  and  that  although  the  existence  of  the  power 
does  have  the  effect  of  deterring  some  potential  applicants,  removal  of 
the  power  does  not  lead  to  an  unmanageable  increase  in  the  number  of 
potential  appellants  who  will  seek  review  of  their  sentence. 

Conclusion 

The  principal  argument  of  this  article  has  been  that  a  court  exercis- 
ing appellate  jurisdiction  over  sentences  can  develop  a  meaningful  case 
law  of  sentencing,  provided  that  it  is  prepared  to  take  a  sufficiently 
broad  view  of  its  functions  and  discard  the  normal  approach  of  an 
appellate  court  in  seeking  only  errors  or  abuses.  Review  should  not  be 
limited  to  reduction  of  excessive  sentences;  it  is  in  the  substitution  of 
one  form  of  sentence  for  another  that  the  fundamental  policy  issues  will 
be  resolved.^^^  It  was  also  argued  that  English  experience  suggests  that 

103.  Regina  v.  Gills,  [1967]  Crim.  L.  Rev.  (Eng.)  247  (C.A.  Grim.  Div.). 

104.  See,  e.g.,  Regina  v.  Roderick,  [1967]  Grim.  L.  Rev.  (Eng.)  118  (G.A.  Grim.  Div.). 

105.  The  standards  formulated  by  the  American  Bar  -Association  go  part  of  the  way 
to  meet  this  requirement,  in  allowing  substitution  of  one  disposition  for  another,  see 
ABA  Project  on  Minimum  Standards  for  Criminal  Justice,  Standards  Relating  to 
Appellate  Review  of  Sentences  §  3.3(ii)  (Tent.  Draft  1967),  but  fail  to  make  specific 
provision  for  variation  of  the  sentence  of  imprisonment  which  is  not  excessive   for   the 
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none  of  the  reasons  commonly  urged  against  appellate  review  of  sen- 
tences has  much  force,  and  that  the  appellate  court  can  function  equally 
well  with  or  without  the  power  to  increase  sentences,  provided  that  it 
has  an  adequate  filter  system  and  an  efficient  administrative  office. 

offence  but  nevertheless  inappropriate  for  the  offender,  see  id.  at  §  3.2(i).  The  commenta- 
tor takes  the  view  that  this  kind  of  variation  would  come  within  the  scope  of  the  article. 
See  id.  at  51. 
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Senator  Hruska.  You  may  proceed  in  your  own  way  to  make  such 
statement  as  you  wish. 

Mr.  Meador.  Thank  you.  sir. 

It  is  a  privilege  to  be  here  to  join  in  this  discussion  on  sentence 
review.  I  might  add  by  way  of  additional  background  on  myself  in 
recent  times  that  I  have  been  serving  as  Chairman  of  the  Courts 
Task  Force  of  the  National  Advisory  Commission  on  Criminal  Jus- 
tice, Standards  and  Goals,  and  I  am  currently  serving  as  Director  of 
the  Appellate  Justice  Project  of  the  National  Center  for  State 
Courts. 

My  interest  in  the  subject  of  sentence  review  stems  primarily  from 
experiences  I  had  in  England  in  1965  and  1966.  when  I  served  as  a 
consultant  to  the  American  Bar  Association  in  its  project  on  crimi- 
nal justice  standards.  I  was  engaged  then  to  do  a  field  study,  so  to 
speak,  of  the  operation  of  appellate  review  of  sentences  in  England. 
I  became  impressed  with  the  notion  in  that  experience,  and  my  ob- 
servations and  studies  since  have  reenforced  in  my  mind  that  some 
mechanism  for  the  review  of  sentences  is  an  extremely  important 
feature  of  the  criminal  justice  system  which  should  be  adopted  in  all 
jurisdictions  in  this  country. 

I  think  there  is  today  a  growing  acceptance  of  that  concept.  There 
are  differences  of  view  about  how  it  should  be  implemented. 

There  has  been  a  good  deal  of  discussion  about  the  value  of  review 
to  eliminate  disparities  among  sentences,  that  is  undesirable  dispari- 
ties, and  a  way  of  dealing  with  excessiveness.  I  will  not  discuss  that 
unless  there  are  questions, 

I  would  prefer  to  direct  my  remarks  to  another  aspect,  another 
value  I  see  in  having  a  mechanism  for  sentence  review,  and  that  is 
that  it  affords  a  means  of  developing  sentencing  principles,  a  means 
of  developing  meaningful  guidelines  for  trial  judges,  and  of  intro- 
ducing a  greater  rationality  into  the  sentencing  process. 

Mr.  Blakey.  Professor,  could  I  ask  you  a  question  at  that  point. 

Are  you  familiar  with  proposed  rule  35  ? 

Mr.  Meador.  Yes,  in  general. 

Mr.  Blakey.  Do  you  think  it  would  be  possible  to  develop  a  juris- 
prudence of  sentencing  following  the  technique  of  rule  35  ? 

Mr.  Meador.  I  am  very  doubtful  there  would  be.  That  is  one  basic 
difficulty  I  have  with  the  device  that  the  proposed  rule  35  amend- 
ment would  set  up. 

I  might  intei'ject  here  that  I  am  reluctant  to  criticize  rule  35 
because  I  have  the  greatest  respect  foi-  the  work  of  the  Judicial  Con- 
ference and  its  committees  and  particularly  for  Judge  Lumbard. 

However,  I  would  have  to  say  that  I  think  rule  35,  that  kind  of 
district  judge  panel  i-eview  device,  Avould  not  provide  a  mechanism 
for  developing  a  body  of  sentencing  principles  It  would  be  a  too 
temporary,  shifting  kind  of  forum.  It  is  not  contemplated  that  it 
would,  as  a  matter  of  routine,  write  opinions  in  sentencing  cases.  It 
simply  would  not  give  us  the  kind  of  device  which  a  stable  appellate 
court  would  provide.  I  think  that  is  one  of  its  shortcomings. 

The  English  experience  is  imj^ressive  testimony  to  how  a  body  of 
principles  can  be  dovelopod.  Attached  to  my  prepared  memorandum 
is  a  copy  of  a  law  review  article  by  Mr.  Thomas,  who  is  with  the  In- 
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stitute  of  Criminology  at  Cambridge  University  in  England.  It  con- 
tains a  number  of  illustrations  and  makes  an  impressive  showing  of 
how  principles  can  be  developed  over  a  period  of  time  in  the  com- 
mon law  fashion,  case  by  case,  by  an  appellate  court.  He  has  also 
written  a  book  which  again  I  think  is  persuasive  evidence.  I  have  a 
copy  here.  This  is  based  on  some  6  or  7  years  of  decisions  in  the 
English  court  of  appeal. 

I  think  there  is  no  doubt  that  the  appellate  court  in  the  common 
law  sense  can  develop  principles. 

Mr.  Blakf.y.  Did  the  English  court  have  the  power  to  raise  as 
well  as  lower  sentences? 

Mr.  Meador.  It  did  until  1966,  when  it  was  abolished  by  act  of 
Parliament. 

There  is  appeal  only  by  defendant.  The  prosecution  cannot  take  an 
appeal. 

Mr.  Blakey.  In  the  development  of  a  jurisprudence  of  sentencing 
do  you  think  it  would  be  important  to  have  the  power  on  the  part  of 
the  prosecutor  to  appeal  and  the  power  of  the  court  to  raise  as  well? 

Mr.  Meador.  Yes,  in  my  judgment  the  two  need  to  go  together.  I 
am  persuaded  there  is  value  in  allowing  a  prosecution  appeal  in 
order  to  deal  with  the  problem  of  perhaps  undue  leniency  or  dis- 
crepancy, or  the  prosecutor  might  be  one  to  take  an  appeal  in  the 
case  of  excessive  sentence,  in  the  interest  of  justice. 

I  think  only  if  the  prosecutor  appeals,  however,  should  an  increase 
be  permitted. 

I  am  persuaded,  as  was  Parliament  in  1966,  that  allowing  an  in- 
crease on  defendant's  appeal  is  undesirable.  But  I  think  provisions 
can  be  written  in  allowing  prosecution  appeal. 

With  reference  to  S.  716,  if  I  might  say  something  specifically 
about  that,  I  find  as  a  whole  that  to  be  a  good  proposal;  however, 
because  I  do  believe  in  the  great  value  of  appellate  review  as  a 
mechanism  for  developing  a  body  of  principles  I  would  suggest  for 
the  subcommittee's  consideration  the  addition  of  some  language  that 
would  allow  that  to  be  done  in  a  better  way. 

In  the  proposed  section  3742  in  subsection  (b),  as  I  read  it,  the 
scope  of  review  would  be  limited  to  the  question  of  excessiveness. 

The  bill  states:  ''sentence  imposed  to  determine  whether  it  is  ex- 
cessive." 

I  would  suggest  consideration  of  adding  there  some  language  such 
as:  ".  .  .  whether  it  is  excessive  or  erroneous  in  principle,"  or  per- 
haps even  more  elaborately  put,  "excessive,  inappropriate,  or  erro- 
neous in  principle." 

"Erroneous  in  principle"  language  is  the  English  language.  That 
is,  the  language  used  in  the  English  system  to  describe  the  scope  of 
review  of  sentences.  It  connotes  the  English  court  is  to  look  at  the 
sentence  to  determine  whether  the  sentence  in  the  case,  in  light  of  all 
the  circumstances,  is  in  accord  with  sound,  enlightened  sentencing 
principles. 

There  are  occasions  in  wdiich  sentences  are  modified  that  are  not  ex- 
cessive because  they  are  wrong  in  principle,  and  the  Thomas  article 
which  I  have  attached  to  my  written  statement  develops  that  point 
as  does  his  book. 
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I  do  believe  that  to  be  such  an  important  feature  of  the  scheme 
and  such  an  important  vahie  of  it  that  the  scope  of  review  allowed 
the  appellate  court  should  not  be  defined  by  statute  so  as  to  be  lim- 
ited merely  to  the  question  of  excessiveness. 

If  I  might  also  comment  on  another  aspect  of  S.  716,  in  relation 
to  the  proposed  amendment  to  rule  35,  there  is  a  salutary  benefit,  it 
seems  to  me,  in  having  the  sentence  review  in  the  same  court  where 
the  conviction  review  takes  place. 

The  ABA  standards  on  the  appellate  review  of  sentencing  take 
that  position.  The  Courts  Task  Force  and  the  National  Advisory 
Commission  have  both  taken  that  position  in  endorsing  the  concept 
of  appellate  review. 

One  of  the  values  of  having  the  two  together,  that  is  the  sentence 
review  and  the  conviction  review,  is  that  this  takes  pressure,  a  dis- 
torting pressure,  off  of  the  conviction.  There  are  situations  in  which 
an  appellate  court  sees  a  miscarriage  of  justice  in  the  sentence,  but 
limited  to  reviewing  the  conviction,  it  is  pressed  through  its  sense  of 
the  equities  of  the  situation  to  distort  the  law  and  find  some  error  in 
the  conviction  Avhich  really  isn't  a  significant  error.  But  it  finds  the 
error  there  in  order  to  be  able  to  get  at  the  sentence  indirectly  by 
reversing  the  conviction.  If  it  had  the  power  to  review  sentences  also, 
then  it  could  deal  with  this  problem  in  a  straightforward  way. 

I  think  many  appeals  from  convictions  are  motivated  by  dissatis- 
faction with  the  sentence.  If  the  sentence  could  go  up  on  appeal, 
then  I  think  the  court  could  deal  with  the  case  in  a  more  sound 
manner. 

Rule  35  would  not  allow  that.  It  would  channel  into  another  ave- 
nue the  sentence  issue  from  the  conviction. 

Senator  Hruska.  If  the  witness  will  yield,  the  eighth  circuit  de- 
cided a  case  just  recently  where  the  maximum  sentence  for  draft 
evasion  was  visited,  I  believe,  upon  a  member  of  Jehovah's  "Wit- 
nesses, and  he  volunteered  to  accept  substitutive  service  that  would 
be  ordered  by  the  court,  but  not  those  that  would  be  alloted  by  the 
Army.  There  were  many  circumstances  of  that  kind. 

There  was  the  very  plain  record  of  the  trial  judge  in  which  he  in- 
variably put  the  maximum  sentence  in  every  one  of  the  draft  evasion 
cases  that  came  before  him,  not  going  by  the  guidelines  for  sentenc- 
ing which  the  Supreme  Court  had  from  time  to  time  expounded 
upon,  and  the  circuit  court  there  sent  the  case  back. 

First  of  all,  they  condemned  that  pattern  sentencing. 

And  they  also  commented  on  the  severity  of  the  sentence  in  view 
of  the  personality  of  the  man.  his  record,  his  very  fine  character, 
and  so  on. 

However,  that  is  about  as  far  as  they  could  go. 

They  expressed  the  pious  hope  that  the  district  judge  would  read 
the  wisdom  of  the  circuit  court's  opinion  and  then  perhaps  moderate 
his  stand  a  bit. 

Inasmuch  as  not  much  time  has  elapsed,  we  don't  know  what  the 
district  judge  will  do,  but  I  presume  he  can  ignore  it  and  send  it 
back  without  change. 

It  is  unfortunate  and  it  is  to  that  type  of  case  that  a  statute  on 
the  subject  would  be  very  helpful,  separate  and  apart  from  a  rule. 
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Let  the  record  include  at  this  time,  Mr.  Blakey,  a  copy  of  that 
opinion,  because  it  very  much  sums  up  in  a  concrete  fashion  one  of 
the  distressing  situations  that  we  do  occasionally  encounter  in  this. 

I  believe  the  opinion  referred  to  a  similar  treatment  by  the  sixth 
circuit  in  which  a  similar  result  was  obtained.  I  don't  know  if  we 
have  that  opinion  available  or  whether  or  not  you  cite  it  in  your 
memorandum. 

Mr.  Meador  U.S.  v.  McKinney^^-  and  U.S.  v.  Daniels^--  both  of 
which  are  discussed  in  some  remarks  of  February  1,  1973,  in  the 
Congressional  Record 

Senator  Hruska.  They  have  been  incorporated  in  the  record  of 
this  hearing.  [See  pp.  5667.] 

Mr.  Meador.  They  are  quite  pertinent,  I  think. 

Senator  Hruska.  There  was  another  case  in  the  eighth  circuit  last 
year  where  there  were  five  counts  of  mail  fraud  and  the  same  dis- 
trict judge  gave  the  maximum  sentence  for  each  one  of  those  five 
counts. 

This  was  the  case  of  United  States  v.  Anderson.,  478  F.  2d  443, 
and  the  sentence  amounted  to  25  years,  and  the  judge  provided  that 
those  years  run  consecutively. 

The  conference  of  the  circuit  court  was  really  torn  asunder  with 
that  severity.  Bound  as  they  were  by  what  they  conceived  to  be  the 
present  state  of  the  law  they  did  dismiss  three  of  the  counts,  and  im- 
posed a  5-year  sentence  for  the  other  two  counts. 

I  don't  recall  whether  they  were  to  run  consecutively  or  concur- 
rently. 

That  was  the  only  way  at  getting  at  the  severity  of  the  sentences 
which  they  felt  was  unwarranted. 

Mr.  Meador.  If  I  may  make  another  observation  about  S.  716,  I 
think  it  is  important  to  sentence  review  that  the  sentencing  judge 
state  the  reasons  for  his  sentence.  In  fact,  I  think  often  sentence  re- 
view would  be  meaningless  without  that. 

There  are  many  cases  in  the  English  system  in  which  it  can  be 
seen  that  the  only  way  the  appellate  court  was  able  to  review  the 
sentence  was  in  light  of  the  reasons  given  by  the  trial  judge  as  to  why 
he  imposed  the  sentence. 

If  one  of  the  purposes  of  appellate  review  is  to  inject  a  greater 
rationality  into  the  process,  then  I  think  that  is  an  additional  argu- 
ment for  requiring  a  written  statement  of  reasons. 

Requiring  a  judge  to  state  his  reasons  is  very  salutary,  in  any 
circumstance.  It  requires  him  to  focus  thought  and  to  be  sure  he  is 
acting  in  accordance  with  some  principle. 

In  light  of  that,  I  would  suggest  for  the  subcommittee's  considera- 
tion that  there  be  a  sentence  added  at  some  point  in  the  proposed 
section  3742,  which  would  simply  say  this : 

The  trial  judge  imposing  sentence  shall  state  in  writing  the  reasons  for  the 
sentence. 

I  think  this  is  too  important  to  be  left  to  the  happenstance  or  the 
good  intentions  of  judges  case  by  case.  My  view  is  that  there  should 

1  United  States  v.  McKinney,  6th  Cir.  No.  72-1480  (decided  June  15,  1972). 
^United  States  v.  Daniels,  446  F.2d  967   (6th  Cir.  1971). 
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be  a  clear  requirement  of  that  in  order  to  make  the  review  genuinely 
meaningful. 

Another  observation  I  have  on  S.  716  concerns  the  language  in 
subsection  (d)  concerning  the  procedure  there. 

As  subsection  (d)  is  now  written,  it  states  that : 

The  procedure  for  taking  an  appeal  under  this  section  shall  follow  the  rules 
of  procedure  for  an  appeal  to  a  court  of  appeals. 

I  would  suggest  that  the  subcommittee  consider  altering  that 
language  to  say  something  like  this :  "The  procedure  for  taking  an 
appeal  under  this  section  shall  be  in  accordance  with  rules  of  pro- 
cedure prescribed  by  the  court  of  appeals." 

My  reasons  for  that  suggestion  are  these :  There  is  increasingly  in 
this  country  a  movement  toward  a  greater  flexibility  in  the  appellate 
process,  an  idea  that  the  process  does  not  have  to  be  the  same  for  all 
types  of  cases.  This  is  a  departure  from  the  uniformity  notion  about 
rules  of  procedure  which  has  held  sway  for  the  last  30  or  40  years. 
The  reality  is  that  not  every  case  deserves  the  same  process  or  treat- 
ment. More  and  more  courts  are  recognizing  this.  I  think  it  is  a  trend. 
I  would  regret  to  see  a  statutory  provision  that  locked  sentence 
review  into  the  general  rules  of  appellate  procedure. 

A  good  example  of  this  now  can  be  seen  in  New  Jersey,  in  the 
Appellate  Division  of  the  Superior  Court  of  New  Jersey,  which  is 
the  intermediate  State  appellate  court,  which  has  jurisdiction  to  re- 
view sentences.  There  the}^  recently  adopted  a  new  rule  especially 
tailored  to  sentence  review.  Under  that  rule  the  normal  appellate 
process  does  not  need  to  be  followed.  The  defense  lawyer  merely 
writes  a  letter  to  the  appellate  court,  giving  the  reasons  why  he  thinks 
the  sentence  should  be  modified.  The  prosecuting  attorney  can 
answer  in  the  same  form,  by  an  informal  letter.  The  trial  court  sends 
forward  to  the  appellate  court  all  the  documents  which  are  relevant, 
such  as  the  pre-sentence  report.  Then  the  appellate  court  acts  on  it. 
It  doesn't  have  to  go  through  the  additional  lock-step  process  of  a 
transcript  followed  by  a  brief  by  the  defense  and  the  prosecution, 
et  cetera. 

This  greatly  accelerates  review.  Many  of  these  are  simple  matters 
and  can  move  forward  expeditiously. 

Therefore,  I  Avould  urge  that  the  statute  not  include  a  general  rule 
locking  this  to  the  regular  appellate  process. 

Senator  ITrI'Ska.  If  the  gentleman  would  yield,  your  description 
of  the  situation  would  appeal-  to  possess  a  lot  of  merit. 

After  all,  it  will  be  the  circuit  court  that  will  be  passing  upon  the 
sentence.  They  will  know  what  they  want  for  that  particular  pur- 
pose and  can  probably  get  at  the  issue  with  a  lot  less  effort  than  if  it 
were  locked  into  the  general  appellate  procedures. 

Thank  you  for  making  that  suggestion. 

Mr.  Meador.  Each  court  of  appeals  could  have  the  freedom  to  tai- 
lor the  process  as  it  thought  best  and  experience  would  evolve  and 
show  how  it  could  best  be  handled. 

If  I  might  make  one  concluding  comment  concerning  proposed 
rule  35.  there  is  a  feature  of  that  rule  that  I  fiiul  probably  undesira- 
ble in  the  interest  of  an  ordered  system  of  administration  of  justice 
under  law.  It  is  the  appearance  of  this  feature  perhaps  more  than 
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the  reality.  It  is  provided  that  the  reviewing  panel  of  district  judges 
would  be  selected  and  constituted  by  the  chief  judge,  and  that  he 
might  shift  and  reconstitute  the  panel  at  his  pleasvire  at  any  time. 
The  panel  in  effect  would  serve  at  his  pleasure. 

I  find  it  disturbing  to  have  a  court  constituted  in  that  fashion 
from  time  to  time  by  the  decision  of  any  one  person.  It  seems  to  me 
it  is  better  in  the  interest  of  justice  to  have  a  permanently  consti- 
tuted forum  that  does  not  shift  in  quite  that  way  by  the  decision  of 
the  chief  judge.  I  think  the  appearance  of  an  even-handed  adminis- 
tration of  justice  under  law  is  enhanced  by  having  a  more  perma- 
nent type  of  court  rathei"  than  one  shifting  from  time  to  time  by 
direction  of  a  single  official,  even  though  he  be  a  judge. 

Mr.  Chaii-man,  that  concludes  the  remarks  I  had  in  mind  to  make. 
I  will  be  happy  to  answer  any  other  questions. 

Mr.  Blakey.  Professor,  I  have  one. 

The  objection  is  often  raised  that  appellate  review  of  sentencing 
would  unduly  tax  the  appellate  courts. 

I  wonder  if  this  issue  could  be  met  by  providing  both  for  pleas  of 
guilty  and  for  sentence  ? 

We  now  have  plea  bargaining  and  we  both  know  the  sentence  is  a 
crucial  issue  discussed. 

Would  it  not  be  available  to  provide  for  appellate  review  only 
where  there  is  no  plea  for  sentence?  Would  you  comment  on  that 
suggestion? 

Mr.  Meador.  Yes,  I  think  undoubtedly,  as  a  practical  matter,  even 
if  nothing  is  put  into  any  rule  or  statute  about  it,  where  the  negoti- 
ated plea  includes  an  agreement  about  sentence  and  the  negotiated 
agreement  is  included  in  the  record  in  the  district  court,  in  that  cir- 
cumstance it  seems  to  me  as  a  practical  matter  the  appellate  court  is 
not  going  to  touch  the  sentence.  The  defendant  will  have  knowingly 
agreed  to  it. 

I  think  that  in  itself,  in  the  nature  of  things,  Avill  cut  down  on 
some  sentence  review. 

I  do  have  some  question  about  trying  to  write  into  a  statute  or  a 
rule  a  provision  that  might  compel  this  or  might  somehow  try  to 
take  care  of  it. 

If  a  defendant,  for  example,  were  required  by  law  to  agree  to  or 
plead  to  a  sentence  if  he  is  going  to  enter  a  plea  of  guilty,  it  may  be 
that  pleas  of  guilty  would  be  greatly  reduced  and  that  would  be 
counterproductive. 

On  the  whole,  while  I  have  not  thought  exhaustively  about  it,  my 
general  view  at  the  tnoment  is  that  an  attempt  to  formalize  in  the 
law  any  requirement  or  any  provision  dealing  with  that  might  raise 
more  problems  or  questions  that  it  would  be  worth. 

My  view  is  to  a  large  extent  that  it  will  take  care  of  itself.  If  a 
prosecuting  attorney  can  get  a  negotiated  agreement  not  only  to 
plead  guilty  but  also  to  a  sentence,  then  I  think  that  will  shut  off 
appellate  r-eview. 

Apart  from  that,  I  am  doubtful  that  anything  should  be  in  the 
law. 

Senator  TIruska.  Professor,  do  you  find  the  question  of  constitu- 
tionality of  increasing  sentences  on  appeal  to  be  basically  settled  ? 
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Mr.  Meador.  The  increase  at  the  appeal  only  of  the  defendant  I 
do  not  view  as  altogether  settled. 

I  think  that  is  doubtful  and  debatable.  I  am  satisfied  in  my  own 
mind  that  an  appeal  by  a  prosecutor  with  an  ensuing  increase  should 
be  and  would  be  upheld  as  constitutional. 

I  think  it  is  more  doubtful  where  the  defendant  alone  appeals. 

Mr.  Blakey.  Do  you  agree  with  Robinson  \.  Warden?  ^ 

Mr.  Meador.  Yes,  I  have  no  difficulty  with  that  case. 

]Mr.  Blakey.  That  was  an  appeal  by  the  defendant  and  an  in- 
crease was  imposed  and  it  Avas  sustained  as  constitutional. 

Mr.  Meador.  Yes. 

Mr.  Blakey.  Do  you  think  there  is  some  doubt  as  to  the  validity 
of  that  opinion  ? 

Mr.  Meador.  Xo,  I  don't  have  any  difficulty  with  that  opinion.  I 
think  it  is  in  a  somewhat  different  context  than  a  straight  appellate 
increase  when  the  defendant  himself  appeals.  I  may  be  wrong  in 
speculating.  It  is  only  my  general  reaction  to  the  climate  of  things.  I 
don't  say  it  is  unconstitutional.  I  say  it  is  doubtful.  I  don't  view  it 
as  firmly  settled.  It  may  very  well  be  upheld. 

Senator  Hruska.  If  the  decision  is  made  upon  a  two-way  review, 
would  it  be  advisable  to  separate  for  drafting  purposes  the  provi- 
sions for  reduction  from  the  provisions  for  increase  of  the  sentence 
so  that  we  could  cover  it  with  the  separability  clause  as  to  the  whole 
bill  and  if  one  of  them  is  held  invalid,  the  other  would  still  be  in  ef- 
fect, just  as  sort  of  a  safety  device? 

Mr.  Meador.  It  certainly  makes  sense  to  me.  I  can  see  no  argument 
against  doing  that,  whether  by  separate  subsections  or  a  wholly  sep- 
arate section. 

Senator  Hruska.  Well,  I  have  no  further  questions. 

]Mr.  Blakey. 

Mr.  Blakey.  Xo. 

Mr.  Lazarus.  No. 

Senator  Hruska.  Thank  you  for  coming. 

There  were  several  exhibits  attached  to  your  memorandum,  Pro- 
fessor Meador.  They  will  be  included  in  the  record. 

Our  next  witness  will  be  Dr.  Alan  Guttmacher  and  Mrs.  Harriet 
Pilpel,  who  will  concern  themselves  with  S.  1  and  S.  1400  on  the 
provisions  relating  to  abortion.  Your  prepared  statements  will  be  in- 
cluded in  the  record  and  you  may  proceed  to  highlight  your  state- 
ment or  comment  as  you  wish. 

[The  statement  follows :] 

Statement  of  Alan  F.  Guttmacher,  M.D.,  President,  Planned 
Parenthood  Federation  of  America,  Inc. 

My  attitude  toward  abortion  comes  neither  from  textbooks  nor  Sunday 
School  teachings ;  it  results  from  almost  five  decades  as  an  obstetrician-gyne- 
cologist. In  1923  when  graduating  from  the  .Tohns  Hopkins  Medical  School,  I 
did  not  question  the  wisdom  of  the  restrictive  abortion  statute  of  the  State  of 
Maryland.  But  shortly  after  I  began  residency  training  and  dealt  with  human 
beings  and  their  medical  problems,  my  attitude  changed.  In  short  sequence,  I 
witnessed  the  death  of  three  women  from  illegal  abortion,  one  a  fifteen-year 
old  child  and  another  the  mother  of  four.  Throughout  a  long  medical  career, 


^  Robin8on  v.  Warden,  455  F.2d  1172   (4th  Cir.  1972). 
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much  as  chief  of  an  obstetric-gynecologic  service,  I  saw  the  senseless  carnage 
of  abortion,  many  self-induced.  On  my  ward  at  the  Mt.  Sinai  Hospital  in  New 
York  City,  within  the  same  weeli,  two  Puerto  Rican  mothers  of  several  chil- 
dren, fourteen  to  sixteen  weeks  pregnant,  died  from  bungled  abortions.  In  this 
long  experience,  I  never  witnessed  an  abortion  fatality  among  private  patients, 
although  I  know  they  infrequently  occur. 

In  my  younger,  more  formative  years,  I  had  an  experience  which  particularly 
jolted  my  complacency  about  abortion.  A  social  worker  brought  a  twelve-year 
old  black  child  to  the  clinic  at  The  Johns  Hopkins  Hospital  for  abortion.  She 
had  been  impregnated  eight  weeks  before  by  her  father  who  had  been  indicted 
and  was  imprisoned  waiting  trial.  I  was  denied  permission  to  abort  her  by  the 
Chief  of  Service  since  the  child's  life  was  not  endangered  by  continuation  of 
pregnancy,  and  seven  mouths  later  she  was  delivered  of  her  father's  bastard. 
At  the  same  time,  on  the  private  service  of  a  neighboring  hospital,  I  was 
shown  a  white  child,  the  daughter  of  a  Colonel  from  Washington,  who  had 
been  aborted  following  impregnation  by  the  building  superintendent. 

Previous  to  liberalization,  legal  and  illegal  abortion  were  both  drastically 
discriminatory.  Hall  ^  in  his  study  of  38i/^  years  of  legal  abortion  at  Colum- 
bia-Presbyterian Hospital  (1932-1970)  in  New  York  City  shows  that  the  legal 
abortion  to  birth  ratio  was  6%  higher  on  the  private  than  on  the  ward  serv- 
ice. Gold  -  published  the  abortion  incidence  for  all  New  York  hospitals, 
1960-1962.  In  proprietary  institutions  it  was  3.9  per  1000  live  births,  in  volun- 
tary hospitals  2.4  on  the  private  services  and  0.7  on  the  ward  services.  Munici- 
pal hospitals  showed  a  rate  of  0.1  per  1000  live  births.  There  was  also  a 
marked  ethic  differential :  the  ratio  of  therapeutic  abortions  per  1000  live 
births  was  2.6  for  whites,  0.5  for  blacks  and  0.1  for  Puerto  Ricans.  In  addi- 
tion, abortion  policies  and  rules  established  by  equally  good  ho.spitals  in  New 
York  were  confusingly  different.  Mt.  Sinai,  for  example,  permitted  abortion  for 
women  who  contracted  German  measles  in  early  pregnancy  whereas  Columbia- 
Presbyterian  did  not.  Mt.  Sinai  did  not  permit  abortion  for  rape,  while  St. 
Johns  in  Brooklyn  did. 

Illegal  abortion  was  also  highy  discriminatory.  In  my  Baltimore  days,  if  one 
had  the  fee  and  the  sophistication,  two  excellent  full-time  physician-abortion- 
ists were  available.  Their  names  were  equally  well  known  to  the  girl  behind 
the  glove  counter  and  the  policeman.  One  of  them  spoke  in  defense  of  the  ille- 
gal physician-abortionist  at  a  public  meeting  in  Washington  claiming  there  had 
been  only  four  deaths  in  the  7,000  abortions  wdth  which  he  had  been  associ- 
ated. In  New  York,  a  respected  senior  physician  on  the  visiting  staff  of  Mt. 
Sinai  was  di.scovered  l)y  the  police  to  be  doing  abortions  on  the  side.  Then  too, 
affluent  patients  could  always  be  referred  to  ethical  physicians  in  Japan  for 
legal  abortion.  The  non-affluent  woman  had  no  such  opportunities.  She  could 
use  the  services  of  an  ill-prepared  paraprofessional  such  as  the  notorious  mid- 
wife. Minnie  McAvoy,  or  the  aid  of  a  neighbor,  or  abort  herself. 

These  observations  led  me  to  be  seriously  dissatisfied  with  abortion  statutes 
before  1967.  abortion  permitted  only  to  preserve  a  pregnant  woman's  life.  I 
was  puzzled  what  to  substitute,  partial  liberalization  or  removal  of  abortion 
from  the  criminal  code.  In  1959,  I  was  present  when  Professor  Herbert  Wechs- 
ler  of  Columbia  Law  School  unveiled  his  model  statute  ^  before  the  American 
Law  Institute,  now  termed  the  A.L.I,  statute — abortion  permitted  to  preserve 
physical  or  mental  health,  to  eliminate  a  gravely  physically  or  mentally  defec- 
tive fetus,  or  to  terminate  pregnancy  resulting  from  rape  or  incest.  When 
Wechsler  finished.  Judge  Learned  Hand  interposed,  "It  is  a  rotten  law ;  it's  too 
damned  conservative."  How  right  he  was,  although  most  disagree  with  him 
and  hailed  the  A.L.I,  statute. 

Even  though  the  A.L.I.  Code  was  not  adopted  by  any  state  until  1967,  its 
mere  promulgation  opened  the  medical  profession's  eyes  to  the  preservation  of 
health  as  being  a  justification  for  abortion.  The  most  diflicult  health  hazard  to 
document  (but  equally  difl3cult  to  refute)  was  significant  trauma  to  psychic 
stability  by  continuation  of  pregnancy.  "Psychiatric''  indications  for  abortions 
increased  rapidly  in  importance.  Tietze's  figures  demonstrate  that  in  1963  such 


1  Hall,  Robert  E.,   "Indiced   Abortion  in   New  York  City."   American  Journal  of  Ohste- 
tricx  and  Gi/necologu,  110  :601,  1971. 

2  Gold.   Erhardt,    Jacohzlner    and    Nelson.    "Therapeutic    Abortion    in    New    York    City." 
American  Journal  of  Public  Health,  .5.5  :964.  1965. 

3  Model  Penal  Code  230.3(2),  Proposed  Official  Draft,  1962. 
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indications  accounted  for  0.57  legal  abortions  per  1000  live  births ;  in  1965  the 
rate  was  0.76  and  in  1967,  1.50.*  The  increasing  frequency  of  using  psychiatric 
indications  for  abortion  concerned  many.  The  fact  that  they  were  so  ill-defined 
and  pliable  caused  fear  that  they  might  become  an  upperclass  ticket  for  legal 
abortion,  thus  increasing  discrimination  and  doing  little  to  reduce  abortion 
morbidity  and  mortality  in  the  population  at  large.  In  1967,  Colorado,  Califor- 
nia, and  North  Carolina,  and  in  1968,  Maryland  and  Georgia  modified  their  re- 
spective statutes  using  the  A.L.I,  bill  as  the  prototype.  Between  1967  and  1968 
the  incidence  of  legal  abortion  for  all  causes  increased  from  2.59  to  5,19  per 
1000  live  births,  the  rate  on  psychiatric  grounds  from  1.50  to  3.61. 

From  studying  the  early  results  of  the  five  states  which  first  liberalized 
their  laws,  I  concluded  abortion  should  be  removed  from  the  criminal  code. 
The  number  of  legal  abortions  vmdertaken  under  the  new  liberalized  laws, 
when  contrasted  with  the  estimated  figures  of  illegal  abortions,  were  far  too 
low.  In  1968,  for  example,  California  reported  only  5,018  abortions  under  the 
new  law  and  the  estimatetl  illegal  abortions  at  more  than  90,000.  It  is  true  that 
the  number  of  legal  abortions  steadily  increased  to  116,749  in  1971  but  the  in- 
crease was  virtually  solely  on  psychiatric  grounds.  In  California  95  percent  of 
abortiou.s  before  the  Supreme  Court  decision  were  performed  for  that  reason.^ 
It  i)laced  the  psychiatrist  in  the  anomalous  position  of  being  an  authority  in 
.socio-economics.  In  1970  I  examined  the  situation  personally  in  Colorado  and 
discovered  that  two  Denver  hospitals  were  doing  virtually  all  the  pregnancy 
interruptions,  and  these  were  being  performed  primarily  on  private  patients. 
This  clearly  implied  that  the  state-imposed  requirement  of  two  psychiatric  con- 
sultations was  discriminatory  against  ward  patients.  Private  consultations 
were  so  expensive  as  to  be  available  only  to  the  wealthier  and  appointments  in 
public  psychiatric  facilities  were  booked  solid  for  three  months,  far  beyond  the 
legal  time  limit  to  obtain  abortion.  From  these  experiences,  I  concluded  that 
abortion  should  be  treated  like  other  medical  procedures — removal  from  the 
penal  code  making  it  a  decision  between  doctor  and  patient.  This  is  the  only 
true  way  to  democratize  abortion  and  to  bring  it  into  the  realm  of  other  thera- 
peutic procedures. 

Liberal  abortion,  by  which  I  mean  safe,  modern  abortion  delivered  at  low 
cost  under  the  sanction  of  non-restrictive  laws,  had  its  trial  in  New  York,  the 
state  in  which  I  reside.  This  gave  the  opportunity  to  observe  firsthand  how 
effectively  it  functions.  The  three  criteria  I  use  for  evaluation  are  straightfor- 
ward. Does  liberal  abortion  save  lives?  Does  it  minimize  socio-ethnic  discrimi- 
nation, and  does  it  reduce  the  incidence  of  illegal  abortion? 

Let  me  first  consider  maternal  mortality.  During  the  two  years  preceding 
liberalization  of  abortion,  there  were  45  deaths  in  New  York  City  from  crimi- 
nal abortion.  In  the  two  years  since  implementation  of  the  liberal  statute  ille- 
gal abortion  deaths  have  dropped  to  13,  seven  in  the  first  three  months  of  the 
new  law  (July-September  1970)  and  six  in  the  last  21  months  (October 
1970-June  1972).  It  is  likely  that  illegal  abortion  with  its  attendant  risks  will 
not  disappear  since  some  women  will  always  crave  the  anonymity  of  a  clandes- 
tine setting,  but  there  is  every  evidence  illegal  abortion  will  be  greatly  cur- 
tailed. California  with  partial  liberalization  of  abortion  has  also  noted  a  de- 
cline in  illegal  abortion  deaths  from  27  in  1967  to  5  in  1971.*^ 

Furthermore,  the  rate  of  maternal  deaths  unassociated  with  abortion  in  New 
Yf)rk  City  residents  has  declined  from  34.2  per  1(M),000  live  births  before  the 
new  abortion  law  to  26.8  per  100,000  after  the  new  law — an  unprecedented  de- 
cline of  7.4  points.  This  may  be  due  to  a  smaller  number  of  high  risk  mothers 
delivering,  resorting  to  legal  abortion  instead  :  mothers  17  years  of  age  and 
less,  35  years  of  age  and  over,  and  women  from  the  least  privileged  socio-eco- 
nomic group.  Then  too,  very  premature  deliveries,  babies  one  or  two  pounds, 
which  are  attended  by  a  high  maternal  and  fetal  mortality,  in  the  past  two 
years,  have  been  halved  in  incidence  at  King's  County  and  Harlem  Hospitals, 
large  municipal  hospitals  in  New  York  City.  This  leads  to  the  suspicion  that 
the  100  ixM-ccnt  liigher  prematurity  rate  normally  seen  among  the  most  seri- 
ously disadvantaged  compared  to  the  aftiuent  may  be  due  in  part  to  artificial 
pregnancy  termination  by  the  former  to  eliminate  rejected  pregnancies  before 
fetal  viability  is  reached. 

*Tlet?;o,  C,  "Thfrapputlc  Abortions,  106.'^  to  1968."  Stuclics  in  Famili/  Planning,  5, 
1!»70. 

Minrcaii  of  Arntcnml  <K:  Child  TTenltli,  4tli  Annunl  Report  on  tho  Implementation  of 
the  Oallfornia  Tlierapeutic  Alwrtion  Aet.  1971. 

"  State  of  California  Department  of  Public  Health,  Bureau  of  Maternal  Child  Health. 
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Accurate  figures  are  available  showing  the  risk  of  death  accruing  from  legal 
abortion.  There  have  been  21  deaths  in  402,000  legal  abortions  performed  in 
New  York  City,  a  rate  of  5.2  per  100,000  operations.  Seven  of  the  21  deaths 
were  in  flrst-trimester  cases  (2.2  per  100,000)  and  14  in  late  cases  (17.5  per 
100,000).  No  death  has  occurred  in  more  than  100,000  consecutive  abortions 
done  by  suction  (vacuum  aspiration)  during  the  last  half  year  or  more.''^  On 
the  basis  of  the  current  non-abortion  maternal  mortality  of  26.8  per  100,000,  if 
these  400,000  women  had  delivered  instead  of  being  aborted,  it  is  likely  108  in- 
stead of  21  would  have  died.  Thus  by  reducing  illegal  abortion  deaths  by  32 
and  deaths  in  childbirth  by  87,  119  valuable  lives  have  been  saved  over  a  two- 
year  period.  Tietze  in  a  thorough  study  of  72,988  legal  abortions  (July  1,  1970 
to  June  30,  1971)  iierformed  in  66  institutions  all  over  the  country  (about  one- 
seventh  of  all  legal  abortions  in  the  United  States  during  that  period)  reports 
six  deaths,  a  rate  of  8.2  per  100,000.  All  but  one  death  involved  abortions  in 
the  second  trimester ;  three  of  the  six  could  be  directly  attributed  to  abortion 
and  three  from  associated  conditions. ^  Hawaii  reports  one  death  in  11,800  legal 
abortions  over  a  two-year  period,  8.4  per  100,000.^  California  reports  11  deaths 
in  202,475  (1968-1971)  abortions,  5.4  per  100,000  abortions.  (Sec  footnote  6.) 

On  the  basis  of  the  above  data,  we  may  conclude  that  liberal  abortion  has 
diminished  deaths  from  illegal  abortion  as  well  as  maternal  mortality  from 
other  causes.  Furthermore,  abortion  in  the  first  trimester  carries  less  than 
one-tenth  the  risk  of  death  than  does  childbirth,  and  abortions  in  the  second 
trimester,  65  percent  the  risk. 

What  has  liberal  abortion  done  to  ethnic  and  socio-economic  discrimination 
in  abortion  previously  noted  in  New  York  City?  In  the  second  year  of  the  new 
law,  42  percent  of  the  New  York  City  residents  who  were  aborted  were  white, 
47  percent  non-white  and  11  percent  Puerto  Rican.  These  figures  have  added 
meaning  when  it  is  pointed  out  that  in  the  same  year  whites  gave  birth  to  54 
percent  of  the  babies  born  to  New  York  City  residents,  non-whites  30  percent 
and  Puerto  Ricans  16  percent.  Abortion  is  readily  available  to  all  citizens  of 
New  York  due  to  the  immense  cooperation  of  municipal  and  voluntary  hospi- 
tals and  the  low  fees  charged  by  free-standing  clinics.  In  1971,  Medicaid  paid 
for  47  percent  of  the  abortions  performed  in  municipal  hospitals. ^o  Our  experi- 
ence in  New  York  City  strongly  indicates  that  legal  abortion  is  no  longer  dis- 
criminatory ;  indeed,  it  appears  to  have  helped  to  rectify  some  of  the  historical 
imbalance  between  the  access  of  the  different  groups  to  fertility  control  serv- 
ices. 

The  third  criterion  in  evaluating  the  New  York  City  program  is  what  liberal 
abortion  has  done  to  illegal  abortion.  Dr.  Christopher  Tietze  on  the  basis  of 
demographic  data  on  New  York  City  births  concludes  that  70  percent  of  the 
abortions  performed  on  city  residents  would  have  been  performed  illegally  if 
the  statute  had  not  been  liberalized.  He  estimates  that  over  the  two  years, 
100,000  illegal  abortions  of  New  York  residents  have  been  averted. ^^  51.3  per- 
cent of  the  women  aborted  in  Hawaii  stated  that  if  abortion  were  not  legal, 
they  would  have  sought  illegal  termination. 

An  index  of  the  frequency  of  illegal  abortion  in  a  community  is  the  number 
of  incomplete  abortions  hospitalized  and  in  particular  those  in  which  the 
aborting  patient  shows  fever  (septic  abortions).  Incomplete  abortion  may  re- 
sult from  natural  causes,  nature  not  completing  the  job  which  began  sponta- 
neously, but  more  often  it  results  from  an  abortion  being  initiated  by  artificial 
means  outside  the  hospital  and  the  woman  being  admitted  to  the  hospital  to 
complete  the  process  already  initiated.  Dr.  Schuyler  Kohl,  a  senior  Professor 
at  King's  County  Ho.spital,  stated  at  a  recent  meeting  that  the  number  of  in- 
complete abortions  handled  by  his  hospital  decreased  from  3,000  a  year  before 
the  new  law  to  600  since  its  passage.  Kohl  also  stated  that  King's  County  in 
the  past  always  had  septic  abortions  on  the  wards  to  demonstrate  to  medical 


''Tietze,  Pakter  and  Berger,  Mortality  Associated  with  Legal  Abortion  in  In  New  York 
City.  In  mnniiscript. 

8  Tietze  &  Lewit,  "Joint  Program  for  the  Study  of  Abortion."  Studies  in  Family  Plan- 
ning. Tlie  Population  Council.  Vol.  ?,,  No.  6,  1972. 

9  Diamond,  Palmore,  Smith  &  Steinhoff,  "Abortion  in  Hawaii."  Perspectives,  5  :54, 
197.S. 

"Chase,  Gordon,  New  York  City  Abortion  Report:  The  First  Two  Years.  Mimeo- 
graphed. 

"  Tietze,  C,  "Two  Years  Experience  with  a  Liberal  Abortion  Law  :  Its  Impact  on  Fer- 
tility Trends  in  New  York  City."  Family  Planning  Perspectives,  5  :36,  1973. 
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students,  but  now  they  may  go  weeks  without  admitting  a  septic  abortion.  The 
San  Francisco  General  Hospital  reports  69  septic  abortions  per  1000  births  in 
1967  and  22  per  1000  in  1969.12 

It  is  safe  to  say  that  50  to  70  percent  of  women  now  receiving  legal  abortion 
would  have  resorted  to  illegal  pregnancy  termination.  The  decline  in  illegal 
abortion  deaths  and  the  marked  diminution  in  hospital  admissions  for  incom- 
plete and  septic  abortions  in  both  New  York  and  California  offer  strong  evi- 
dence of  a  reduction  in  illegal  abortion. 

There  are  two  social  by-products  of  liberal  abortion  I  should  like  to  mention. 
One  is  its  effect  on  illegitimate  births.  New  York  City  began  to  record  illegiti- 
mate births  in  1954,  and  every  year  until  1971  the  number  increased  annually 
by  the  rate  of  5  or  6  percent.  In  1971,  the  first  full  year  of  liberal  abortion, 
the  number  of  out  of-wedlock  births  actually  decreased  11.5  percent.  A  second 
fact  of  social  importance  is  the  decrease  in  babies  left  in  the  hospital,  deserted 
by  their  mothers.  At  King's  County,  this  figure  has  declined  over  50  percent 
and  similar  results  are  reported  from  Harlem  Hospital. 

Before  concluding,  I  should  like  to  discuss  a  few  other  points.  Among  them, 
the  claim  that  therapeutic  abortion  has  serious  psychic  sequelae  for  the 
women.  There  is  no  scientific  evidence  to  support  this.  Dr.  Zigmond  Lebensohn, 
Chairman  of  the  Committee  which  wrote  the  report.  The  Right  to  Abortion, 
for  the  Group  for  the  advancement  of  Psychiatry,  states  in  an  article  pub- 
lished in  1972,  "I  have  found  no  convincing  evidence  of  psychiatric  complica- 
tions in  well-motivated  women  who  obtained  a  legal  abortion.  For  most  women 
faced  with  an  unwanted  and  unplanned  pregnancy  a  legal  abortion  is,  in  fact, 
truly  therapeutic."^^  Skillful,  pre-abortion  counselling  by  trained  counsellors 
which  I  heartily  recommend  can  and  will  do  much  to  minimize  psychic 
trauma. 

The  Supreme  Court  in  establishing  the  right  to  freedom  of  choice  in  abor- 
tion wisely  protects  the  rights  of  the  individual  who  opts  against  abortion  and 
the  medical  personnel  which  choose  not  to  participate  in  an  abortional  opera- 
tion. Under  no  conditions  can  any  pregnant  woman  be  compelled  to  undergo 
abortion  against  her  will,  and  furthermore  no  physician,  no  nurse  and  no  other 
medical  personnel  can  be  forced  to  take  an  active  role  in  the  performance  of 
abortion. 

One  hears  the  fear  expressed  that  once  abortion  becomes  widely  available 
the  employment  of  effective  contraception  will  be  broadly  abandoned.  Accord- 
ing to  Tietze's  study  of  the  impact  of  a  liberal  abortion  law  on  fertility  trends 
in  New  York  City,  indeed,  the  reverse  may  have  been  true.  He  writes,  "There 
is  no  indication  that  easier  access  to  legal  abortion  has  led  to  a  widespread 
deterioration  of  contraceptive  practice.  On  the  contrary,  indirect  evidence  sug- 
gests that  overall  contraceptive  practice  improved  markedly  between  the  first 
and  second  years  of  the  liberalized  law,  perhaps  related  to  the  contraceptive 
counselling  which  is  provided  in  most  of  New  York's  well  run  abortion  serv- 
ices." " 

Finally,  when  do  I  believe  life  begins?  To  me  life  is  a  continuum  which  com- 
mences before  fertilization,  for  if  both  egg  and  sperm  were  not  living  cells 
there  could  be  no  fertilization.  Fertilization  is  a  way-station  in  the  creation  of 
a  potential  life,  and  each  week  and  month  in  the  process  of  fetal  development 
is  similarly  a  way-station.  Personhood  does  not  commence  until  the  fetus  is 
born  sufficiently  mature  to  survive  outside  of  its  mother's  body.  Individuals 
subscribing  to  this  philosophy  cannot  be  correctly  charged  with  lack  of  regard 
for  the  sanctity  of  life.  True  respect  for  life  demands  that  every  child  be  born 
with  the  invaluable  heritage  of  a  sound  body  and  mind  and  be  earnestly 
wanted  by  parents  capable  of  caring  for  it. 

As  an  obstetrician-gynecologist  with  decades  of  experience  in  the  field  of 
abortion,  I  strongly  suppoi-t  liberal  abortion.  Any  limitation  on  freedom  of 
choice  in  the  matter  of  abortion  is  retrogressive  from  the  medical  and  social 
points  of  view.  I  willingly  accept  medical  safety  regulations  as  suggested  by 
the  Supreme  Court  decision,  but  they  must  not  be  ill-used  to  thwart  freedom 
of  choice  to  allow  socio-economic  discrimination. 


^-  Stewart  and  Goldstoin,  "Therapeutic  Abortion  in  California."  Ohstetrics  atui  Oyne- 
cologti,  ?,!  :.")in,  1071. 

"  Leben.sohn,  Z.,  "Ahortlon,  Psychiatry  and  the  Quality  of  Life."  American  Journal  of 
Paychiairu,  128  :60,  1972. 
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STATEMENT  OF  ALAN  F.  GUTTMACHER,  M.D.,  PRESIDENT  OF 
PLANNED  PARENTHOOD-WORLD  POPULATION,  PLANNED  PAR- 
ENTHOOD FEDERATION  OF  AMERICA,  INC.,  DIPLOMATE  IN 
OBSTETRICS  AND  GYNECOLOGY 

Dr.  GuTTMACHER.  I  am  going  to  testify  first  if  I  may,  sir,  and  I 
appreciate  deeply  being  summoned  by  the  committee. 

I  am  a  physician  and  my  liberal  attitude  toward  abortion,  my 
applauding  the  excellent  decision  by  the  Supreme  Court,  is  the 
result  of  rich  and  deep  personal  experience  with  the  problem  of 
abortion  over  a  half  century  in  medicine. 

When  I  was  taught  obstetrics  at  the  Johns  Hopkins  Medical 
School,  my  alma  mater,  the  law  of  the  State  of  Maryland  forbade 
abortion  unless  it  was  necessary  to  save  the  life  of  the  mother. 

As  a  student,  I  thoughtlessly  accepted  this  attitude,  but  during 
my  days  of  obstetrical  residency  training  and  practice,  I  began  to 
realize  that  this  attitude  was  far  from  nondiscriminatory,  far  from 
practical. 

Deaths  are  very  impressive  to  the  physician  and  my  attitude  was 
changed  by  the  death  of  a  young  15-year-old  girl  who  had  a  badly 
bungled  abortion  and  was  brought  to  the  Hopkins  mortally  ill.  The 
question  was  whether  we  should  operate  and  remove  all  of  her  pelvic 
organs  or  simply  pray  to  restore  her  to  health.  We  chose  the  former 
and  she  died  4  or  5  hours  later. 

I  remember  vividly  a  woman  who  had  aborted  herself  or  been 
aborted  who  was  the  mother  of  four  children  who  unusually 
remained  totally  conscious  within  minutes  of  death  and  kept  plead- 
ing for  life  for  her  children's  sake. 

Perhaps  the  thing  that  changed  my  attitude  most  materially  was 
the  fact  that  a  young  12-year-old  black  girl  was  brought  to  me  by 
the  social  services  department  in  order  to  have  a  legal  abortion 
because  she  had  been  impregnated  by  her  father.  He  was  languish- 
ing in  jail  indicted  by  the  grand  jury. 

When  I  proposed  to  my  chief  of  obstetrics.  Dr.  AVilliams,  that  I 
be  permitted  to  abort  this  child,  he  reminded  me  that  the  abortion 
was  not  necessary  to  save  the  life  of  the  mother  and  therefore  under 
the  State  law  I  could  not  do  it. 

At  the  same  time  in  a  neighboring  hospital,  I  was  shown  the  ado- 
lescent white  daughter  of  a  colonel  from  Washington  w^ho  had  been 
impregnated  and  had  been  legally  aborted.  These  experiences  made 
me  think  that  the  law  which  we  had  in  Maryland  was  impractical 
and  highly  discriminatory. 

There  is  no  doubt  that  previous  to  liberalization  of  abortion,  legal 
abortion,  was  highly  discriminatory  and  perhaps  even  more  discrim- 
inatory than  illegal  abortion. 

Legal  abortion  studies  have  shown  that  the  private  patient  and 
the  white  patient  were  accepted  for  abortion  much  more  than  the 
ward  or  clinic  patient  and  certainly  there  was  a  great  ethnic  differ- 
ence. 

There  is  a  study  by  Dr.  Robert  Hall  from  Columbia,  Presbyterian 
Hospital  in  New  York  showing  that  in  a  32-year  period,  1938-1970, 
the  abortion  ratio  was  six  and  a  half  times  higher  on  the  private 
than  on  the  ward  service. 
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A  study  in  Xew  York  City,  betAveen  1960  and  1962,  showed  that 
proprietary  hospitals  had  3.9  legal  abortions  per  thousand  births;  a 
ratio  among  private  patients  of  voluntary  hospitals  of  2.4;  and  ward 
patients  of  the  same  hospital  0.7 ;  while  in  municipal  hospitals  it  was 
0.1,  that  is,  one  abortion  to  10,000  births. 

In  other  words,  proprietary  hospitals  had  40  times  the  legal  abor- 
tions that  a  municipal  hospital  had.  There  was  marked  ethnic  dif- 
ference also. 

In  New  York  in  1960  and  1962,  the  rate  of  legal  abortions  among 
whites  was  five  times  that  among  blacks  and  25  times  that  of  Puerto 
Ricans. 

I  quickly  came  to  the  conclusion  that  legal  abortion  was  a  highly 
discriminatory  procedure  before  its  liberalization. 

I  need  not  remind  you  that  illegal  abortion  is  even  more  discrimi- 
natory because  the  ability  to  pay,  the  size  of  the  pocketbook  meant 
safety  or  sometimes  death. 

If  a  Avoman  had  sufficient  funds,  she  could  get  a  clandestine  doctor 
to  do  the  procedure  or  get  a  plane  to  Japan  and  have  the  procedure 
done  there. 

The  woman  who  had  a  scant  amount  of  money  had  to  use  the 
services  of  a  paraprofessional  like  a  midwife  and  the  woman  who 
had  no  money  had  to  abort  herself  or  have  a  neighbor  help  with  the 
procedure. 

I,  therefore,  came  to  the  conclusion  that  restrictive  abortion  stat- 
utes were  impractical  and  highly  discriminatory. 

I  wanted  to  see  them  reformed. 

I  must  admit  I  had  uncertainties  about  how  the  law  should  be 
reformed.  I  wanted  it  reformed  on  three  grounds. 

First,  to  promote  safety,  that  is  lower  mortality  and  illness;  and, 
second,  to  eliminate  discrimination;  and  third,  to  curtail  the  third 
largest  racket  in  America,  illegal  abortion. 

I  thought  perhaps  that  the  bill  of  the  American  Law  Institute 
(ALI)  presented  by  Prof.  Herbert  Wechslor  might  be  the  answer.  I 
was  present  when  he  presented  his  model  bill  which,  as  you  know,  al- 
lows abortion  to  preserve  life  or  health,  for  genetic  reasons  and  for 
pregnancies  engendered  by  sex  crimes. 

I  heard  him  present  his  bill  quite  pi'oudly.  Inhere  was  an  elderly 
gentleman  in  the  room  who  was  listening  intently  and  when  Profes- 
sor Wechsler  finished,  the  elderly  gentleman,  who  was  Judge 
Learned  Hand,  said,  "That  is  a  damned  bad  bill." 

Wechsler  said,  "Why.  sir?" 

Judge  Hand  replied,  "It  is  too  damned  conservative." 

Of  course  that  is  true. 

When  you  have  partial  liberalization  of  abortion,  you  don't 
accomplish  the  goals  I  seek. 

We  have  had  the  remarkable  experience  in  New  York  of  having  a 
very  liberal  abortion  statute  for  over  2  years,  which  greatly  resem- 
bles the  decision  of  the  Supreme  Court  on  abortion.  In  New  York, 
any  woman  can  be  aborted  who  desires  it  provided  she  is  less  than 
24  weeks  pregnant,  and  the  procedure  is  carried  out  by  a  licensed 
physician. 

Our  results  have  been  startlingly  good. 
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I  would  like  to  measure  them  against  the  three  criteria  that  I 
have  eminciated. 

What  has  it  done  to  preserve  life?  Previous  to  the  enactment  of 
the  liberal  New  York  law,  we  had  45  deaths  in  a  2-year  period  from 
illegal  abortion. 

Subsequent  to  the  enactment,  the  deaths  from  illegal  abortion  have 
dropped  in  a  2-year  period  to  13  from  45. 

In  California  previously  to  the  enactment  of  their  liberal  law  they 
had  27  deaths  in  1967,  from  illegal  abortion;  in  1971,  five  deaths 
from  illegal  abortion. 

Hospital  admissions  for  incomplete  abortions,  that  is,  abortions 
often  started  by  the  individual  or  by  soneone  else  and  the  patient 
then  comes  to  the  hospital  to  have  the  initial  abortion  completed, 
have  declined  20  percent. 

We  also  find  that  the  incidence  of  septic  abortions  has  been 
greatly  reduced.  Septic  abortion  at  San  Francisco  General  Hospital 
has  dropped  from  69  per  thousand  deliveries  to  26  per  thousand 
deliveries. 

Therefore,  on  the  basis  of  preserving  health  and  life  I  think  that 
we  can  say  that  a  very  liberal  abortion  policy  does  both. 

In  regard  to  discrimination,  it  Avould  interest  you.  I  think,  that 
during  the  last  3  months  for  which  I  have  figures  for  Xew  York 
City  residents  April  to  July  — 1972 — 47  percent  of  the  legal  abor- 
tions were  done  on  black  women,  while  they  produce  only  30  percent 
of  the  babies  ;\  42  percent)  of  the  abortions  were  done  on  white 
women,  and  they  produce  54  percent  of  the  babies;  and  11  percent 
were  done  on  Puerto  Pican  women,  and  they  produce  16  percent  of 
the  babies. 

Therefore,  with  the  New  York  statute  and  with  the  excellent 
implementation  by  the  medical  profession  of  that  statute  in  New 
York  City,  we  have  found  almost  total  eradication  of  discrimina- 
tion. 

When  it  comes  to  the  third  parameter,  what  is  it  doing  to  illegal 
abortion,  there  is  much  evidence  that  we  are  greatly  destroying  this 
nefarious  racket. 

There  are  some  other  interesting  social  results  of  very  liberal 
abortion.  We  have  noted  since  1954,  when  the  records  w^ere  first  kept 
that  in  New  York  City,  the  out-of-wedlock  births  increased  with 
cruel  consistency  at  the  rate  of  5  to  6  percent  per  annum. 

Since  Ave  have  legal  abortion  the  rate  has  dropped  11  and  a  half 
percent. 

At  the  Kings  County  Hospital,  a  great  municipal  hospital,  they 
have  studied  those  babies  abandoned  by  mothers.  It  is  not  uncom- 
mon for  a  woman  Avho  has  an  unplanned  and  unwanted  baby  to 
have  someone  meet  her  in  the  hall,  throw  a  coat  over  her  hospital 
gown  and  walk  out  and  abandon  her  baby. 

This  occurred  14.9  times  per  thousand  deliveries  at  Kings  County 
Hospital  previous  to  the  passage  of  the  New  York  State  liberal 
abortion  law.  and  now  it  happens  in  6.6  per  thousand  deliveries,  a 
decrease  of  56  percent. 

I  am  strongly  of  the  opinion,  sir,  that  partial  liberalization  is  not 
the  answer.  I  strongly  feel  that  the  Supreme  Court  was  utterly, 
completely  and  totally  right  in  their  decision  on  abortion  laws. 
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I  realize  that  there  are  other  points  of  view  about  the  situation.  I 
am  sure  that  some  would  question  my  attitude  toward  life. 

The  question  as  to  when  life  begins  was  considered  by  the 
Supreme  Court  and  they  came  to  the  conclusions  that  biologists  and 
jurists  and  theologians  had  no  answer  to  this. 

My  own  feeling  is  that  life  begins  before  the  actual  process  of  fer- 
tilization: that  you  have  a  living  cell  and  a  living  sperm.  If  they 
were  not  living,  you  could  not  have  fertilization. 

I  view  fertilization  simply  as  a  way  station  on  the  development  of 
life. 

Mr.  Blakey.  Doctor,  could  I  ask  you  a  question  there  ? 

Dr.  GuTTMACHER.  Why,  certainly,  sir. 

Mr.  Blakey.  I  must  apologize  initially  for  not  having  the  oppor- 
tunity to  read  at  greater  length  and  study  your  comments. 

I  would  like,  if  you  are  willing,  to  forward  you  a  letter  and  ask 
you  some  more  medical-type  questions  about  your  comments. 

But  I  was  somewhat  intrigued  by  your  description  of  life  as  a 
process  and  I  would  like  to  explore  that  idea  with  you  a  moment. 

As  I  am  sure  you  are  aware,  the  legal  profession  has  to  depend  on 
the  medical  profession  for  the  factual  information  on  the  basis  of 
which  it  furnishes  rules,  and  in  this  context,  as  I  am  sure  you  are 
aware,  the  traditional  definition  of  death  that  the  legal  profession 
has  adopted  at  the  urging  of  the  medical  profession  has  dealt  with 
circulation,  when  the  heart  ceases  to  beat.  That  has  been  thought  to 
be  the  definition  of  death. 

In  recent  years  the  medical  profession,  largely  as  the  result  of  a 
transplant  issue,  has  urged  on  the  legal  profession  a  definition  such 
as  brain  death,  the  thought  being  that  once  the  brain  is  dead,  that 
the  person  ceases,  even  though  it  is  clear  that  the  body  remains 
alive. 

It  is  possible  with  medical  techniques  for  the  body  to  go  on. 

I  am  wondering  if  it  isn't  an  analogy  as  to  your  analog^"  of  life  as 
a  way  station?  The  person,  in  the  case  of  a  transplant,  the  brain  is 
dead  although  the  heart  may  remain  alive  and  the  vital  organs 
remain  alive? 

This  is  a  crucial  question  in  surgery  and  also  in  homicide.  If  a 
doctor  took  a  heart  out  of  a  patient  who  was  still  alive,  he  might 
have  a  question  of  homicide. 

Dr.  GuTTMACHER.  I  think  you  are  talking  about  living  matter  and 
life.  I  agree  with  the  court  that  the  fetus  has  no  personhood,  it  only 
possesses  the  potential  for  life;  it  does  not  have  life  until  it  is  born 
and  is  capable  of  surviving  outside  of  the  uterus. 

Mr.  Blakey,  My  point  was,  I  was  wondering  if  we  could  use  as  a 
test  for  the  absence  of  personhood  in  human  life  the  presence  of 
brain  waves? 

Dr.  Guttmacher.  I  am  not  sure  these  are  totally  analogous.  Brain 
waves  i^robably  appear  fairly  early  in  the  fetus,  12  to  15  weeks,  I 
guess. 

It  develops  a  more  characteristic  wave  later  on. 

Mr.  Blakey.  Is  it  possible  to  test  the  brain  waves  of  a  developing 
fetus? 

Dr.  Guttmacher.  You  can  have  a  live  fetus  born  through  sponta- 
neous abortion  and  you  can  test  the  brain  waves.  I  am  sure  this  has 
been  done. 
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Mr.  Blakey.  Is  it  possible  to  test  a  fetus'  brain  waves  ? 

Dr.  GuTTMAciiER.  After  the  delivery  ? 

Mr.  Blakey.  Prior  to  delivery. 

Dr.  GuTTMACHER.  You  can  do  it  in  experimental  animals — you 
can  put  the  whole  animal  in  a  water  bath  and  keep  the  temperature 
warm  and  incise  the  uterus  and  take  the  fetus  out  and  make  observa- 
tions and  later  restore  the  fetus  to  the  uterus  and  sew  it  up. 

Mr.  Blakey.  How  early  would  you  expect  to  find  brain  waves  in  a 
human  fetus  ? 

Dr.  GuTTMACHER.  I  would  gucss  in  the  area  of  12  to  15  weeks. 

Mr.  Blakey.  "Would  it  be  possible  to  say  the  developing  child  is 
sensate.  capable  of  feeling  pain  ? 

Dr.  GuTTMACHER.  Pain  ?  Oh,  yes. 

When  a  child  is  born  by  the  breech,  even  a  very  small  fetus  and 
one  pinches  the  toe  of  the  protruding  foot,  it  will  retract  the  foot.  I 
have  observed  this  at  14  or  15  weeks. 

Mr.  Blakey.  Would  this  pain  be  experienced  independent  of  the 
mother? 

Dr.  GuTTMACHER.  Ycs ;  however  it  is  still  dependent  upon  the 
mother  because  it's  fetal  circulation  is  intact. 

Mr.  Blakey.  Would  the  child  feel  pain  from  the  environment  ? 

Dr.  GuTTMACHER.  Whether  the  child  feels  pain  or  pressure  can't 
be  determined.  We  actually  aren't  assaulting  a  child.  We  are  simply 
squeezing  a  toe. 

Mr.  Blakey.  Thank  you,  doctor. 

Senator  Hruska.  Perhaps  you  would  have  some  comments  on  this 
subject  at  this  time,  Mrs.  Pilpel^i 

I  understand  you  will  present  the  legal  aspects  of  thp  legalization 
as  contrasted  with  the  medical  aspects  as  discussed  by  Professor 
Guttmacher. 

Mrs.  PiLPEL.  Thank  you.  Senator. 

STATEMENT  OF  HARRIET  F.   PILPEL,   ESQ.,   GENERAL   COUNSEL, 
PLANNED  PARENTHOOD  FEDERATION  OF  AMERICA,  INC. 

Mrs.  PiLPEL.  Thank  you,  Senator. 

It  is  a  privilege  to  be  here. 

As  far  as  the  legal  aspects  are  concerned  in  the  decision  of  the  U.S. 
Supreme  Court  in  the  Texas  ^  and  Georgia  -  abortion  cases — which  I 
hope  to  present  M'hen  it  is  my  turn — the  Court  specifically  addressed 
itself  to  the  question  of  when  life  begins  and  traced  the  histories  of 
various  beliefs  and  doctrines  of  religious  and  other  groups  and  came 
to  the  following  conclusion : 

We  need  not  resolve  the  difficult  question  of  when  life  begins.  When  those 
trained  in  the  respective  disciplines  of  medicine,  philosophy  and  theology  are 
unable  to  arrive  at  any  consensus,  the  judiciary  at  this  point  is  not  in  a  posi- 
tion to  speculate  as  to  the  answer. 

The  Court  then  went  on  to  say  that  as  far  as  constitutional  law 
and  the  Fourteenth  Amendment  are  concerned,  a  fetus  is  not  a  person. 

In  support  of  that  conclusion,  the  Court  reviewed  the  legal  pre- 
cedents and  the  treatment  of  the  fetus  bv  law. 


^Roe  V.  Wade,  410  U.S.  113   (1973). 
^Doe  V.  Bolton,  410  U.S.  179   (1973). 
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I  am  sorry  I  can't  comment  on  the  factual  aspects.  If  Dr.  Gutt- 
maclier  doesn't  consider  himself  competent,  I  can  assure  you  I  am 
several  thousand  degrees  below  him  in  competence. 

Mr.  Blakky.  Mrs.  Pilpel,  woidd  it  be  necessary  to  find  that  a 
human  being  was  a  person  before  you  could  extend  protection  of  the 
law? 

Isn't  it  true  it  was  homicide  in  that  very  dark  day  when  we  had 
slavery  to  kill  slaves,  although  they  were  not  considered  persons  in 
law?  ■ 

Mrs.  Pilpel.  They  were  considered  persons,  Mr.  Blakey.  They 
were  not  considered  citizens. 

I  don't  tliink  anybody  denied  that  they  were  persons. 

Mr.  Blakey.  I  thought  they  were  considered  chattels. 

Mrs.  Pilpel.  They  were  persons  and  property,  but  they  were 
definitely  not  citizens.  Although  their  personhood  was  not  denied, 
they  were  treated  also  as  if  they  were  a  species  of  property. 

Mr.  Blakey.  When  you  shot  one  of  them,  it  wasn't  destruction  of 
property ;  it  was  homicide ;  wasn't  it  ? 

Mrs.  Pilpel.  Yes;  that  is  because  they  were  persons;  whereas  the 
destruction  of  a  fetus  even  under  the  strictest  laws  has  not  been  con- 
sidered murdei-.  There  have  been  very  recently  in  the  history  of  the 
western  world  the  offenses  of  abortion,  but  abortion  has  never  been 
considered  to  be  the  same  as  murder. 

Indeed,  a  recent  case  in  California  held  that  the  deliberate 
destruction  of  the  fetus  by  what  I  will  describe  as  vicious  means, 
namely,  a  man  kicking  his  wife  in  the  abdomen,  was  not  murder. 

Mr.  Blakey.  That  case  was  reversed,  Avas  it  not  ? 

Mrs.  Pilpel.  The  case  remains  and  for  that  intent  is  still  good 
law.  However,  the  California  legislature  has  now,  in  response  to  this 
case,  adopted  a  statute  which  now  applies  only  to  the  situation 
where  with  "malice  aforethought,''  et  cetera,  the  child  is  destroyed 
by  such  acts  on  deliberate  assault  on  the  mother. 

In  any  event,  the  entire  history  of  Anglo-American  jurisprudence 
is  contrary  to  this  statute  as  far  as  aboi'tion  is  concerned. 

The  statute  was  passed  to  cover  the  situation  of  a  man  brutally 
kicking  the  woman  in  the  stomach  for  the  purpose  of  killing  some- 
thing inside  her  in  her  late  pregnancy. 

Mr.  Blakey.  The  legislature  passed  the  homicide  statute? 

Mrs.  Pilpel.  Yes;  the  IT.S.  Supreme  Court  decisions  in  the  Texas 
and  Georgia  cases  permit  States  to  pass  laws  even  prohibiting  abor- 
tion in  the  last  trimester  of  pregnancy  provided  only  that  exception 
is  made  for  the  life  and  liealth  of  the  mother. 

Mr.  Blakey.  Nothing  further. 

Senator  PIuuska.  Thank  you  very  nuich. 

Anything  further,  Mrs.  Pilpel  ? 

Mrs.  Pilpel.  Woukl  it  be  all  right,  Senator,  and  ^Nlr.  Blakey,  if  I 
made  my  initial  presentation,  if  I  went  back  to  the  beginning, 
because  I  think  this  whole  question  should  be  viewed  in  its  legal 
aspects  before  it  comes  before  this  committee? 

Mr.  Blakey.  I  wonder,  Mrs.  Pilpel,  in  order — I  have  had  time  to 
read  your  statement  and  since  it  deals  moi-e  with  law  than  medicine, 
I  wonder  if  you  would  consent  to  subuiit  that  statement  and  respond 
to  several  questions  on  it,  since  as  I  understand  it,  it  simply  reviews 
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the  legislation  before  us  and  possible  implication  of  the  Supreme 
Court's  opinion  on  the  legislation  before  us  ? 

Mrs.  PiLPEL.  Yes,  and  traces  the  history  of  both  the  legislation  on 
the  subject  and  the  Supreme  Court  opinion  on  the  subject. 

Mr.  Blakey.  Is  it  a  fair  summation  of  your  statement  to  say  that 
it  indicates  the  parameters  of  the  committee's  freedom  to  draft  legis- 
lation in  this  area  is  sharply  limited  by  the  Supreme  Court? 
Mrs.  PiLPEL.  Yes,  that  is  one  of  the  conclusions  I  drew. 
It  also  seems  to  me  that  it  is  clear  that  the  present  drafts  of  both 
S.  1  and  S.  1400  are  in  accord  with  the  Supreme  Court  opinions 
because  they  define  a  "human  being"  as  a  person  who  has  been  born 
and  is  alive.  As  you  just  pointed  out,  what  the  States  can  do  with 
respect  to  abortion  is  limited  by  the  Supreme  Court  decisions  which 
also  would  apply  to  the  Federal  law. 

Therefore,  it  is  our  view  there  is  no  need  for,  and  it  would  be 
undesirable  to  include,  the  subject  of  abortion  specificially  in  this 
statute. 

Mr.  Blakey.  If  people  disagree  for  w^hatever  reason  with  the 
Supreme  Court's  decision,  do  you  see  any  w^ay  to  change  it  except  by 
constitutional  amendment  ? 

Mrs.  PiLPEL.  No,  I  don't  think  anyone  sees  a  way  to  change  it 
except  by  constitutional  amendment. 

On  April  26,  the  three- judge  district  court  in  Connecticut  threw 
out  the  Connecticut  case  which  has  been  shuttling  back  and  forth 
between  Conecticut  and  Washington,  and  made  perfectly  clear  that 
the  attempt  by  Connecticut  to  avoid  the  U.S.  Supreme  Court's  deci- 
sions had  been  unsuccessful. 

But  I  would  like  to  point  out  that  the  Supreme  Court  decisions  do 
not  require  anybody  to  have  an  abortion  and  do  not  require  anyone 
to  participate  in  an  abortion  procedure. 

It  seems  to  me  the  significance  of  the  Supreme  Court  decisions  is 
that  they  recognize  and  declare  a  fundamental  freedom,  namely,  the 
freedom  to  decide  whether  to  have  a  child  or  an  abortion. 

Consequently,  I  don't  see  any  necessity  in  attacking  the  decisions 
since  they  leave  total  freedom  of  choice  to  everyone  in  this  country 
as  to  whether  to  have  an  abortion  or  not. 
Mr.  Blakey.  Let  me  ask  you  this : 

On  the  philosophical  and  legal  dimensions  of  the  position  that  you 
are  advocating,  do  I  understand  you  really  to  be  saying  that  what 
you  want  as  a  legal  matter  is  a  woman  to  be  free  not  to  have  to 
carry  the  child?  You  don't  insist  that  she  also  have  the  right  to 
destroy  the  developing  child  if  it  were  medically  possible  to  take  the 
fetus  at  any  stage  of  its  development  out  of  the  mother  and  make  it 
independently  viable  through  medical  means? 

Would  the  type  of  position  that  you  advocate  in  favor  of  abortion 
object  to  that? 

Mrs.  PiLPEL.  I  think  you  are  posing  a  position  that  is  very  far- 
fetched and  would  be  more  appropriately  discussed  by  Dr.  Gutt- 
inacher. 

Mr.  Blakey.  The  only  question  I  am  asking  is:  Do  the  people 
who  suggest  that  we  ought  to  have  an  abortion  argue  that  they  don't 
want  to  carry  the  children  or  rather,  they  want  to  destroy  them  ? 
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Dr.  GuTTMACiiER.  Obviousl3%  they  don't  want  to  carry  the  child, 
but  if  the  price  for  not  carrying  them  is  a  serious  or  dangerous 
operation  which  removal  of  an  early  living  fetus  would  be — while 
abortion  is  a  relatively  simple  and  safe  procedure — you  would  not  be 
giving  the  woman  a  great  deal  of  choice  if  you  were  demanding  she 
have  a  serious  operation  or  carry  the  child. 

Those  alternatives  would  be  unacceptable. 

Mr.  Blakey.  I  take  it  the  Supreme  Court's  definition  of  legal  per- 
sonhood  is  viabilit)^,  and  viability  could  be  a  medical  question  ? 

Mrs.  PiLPEL.  I  really  disagree.  I  think  the  Supreme  Court  held  a 
fetus  is  not  a  person  for  the  purposes  of  the  14th  Amendment  under 
any  circumstances,  and  therefore,  the  law  this  committee  has 
adopted  defines  human  being  as  a  person  who  has  been  born  and  is 
alive. 

What  the  Supreme  Court  said  is  that  the  State  may  take  into  con- 
sideration the  potentiality  of  human  life  present  in  the  fetus  after 
viability  but  not  that  it  was  a  person  before  birth. 

Mr.  Blakey.  If  the  State  interest  in  viability  could  preclude 
totally  third  trimester  abortion,  if  medical  knowledge  moves  back 
the  time  of  viability,  approximately  to  conception,  and  the  States 
were  willing  to  enforce  that  judgment  by  statute,  do  you  see  any 
constitutional  objection^ 

Dr.  GuTTMACHER.  Mj  attitude  is  that  the  quality  of  life  is  all 
important  and  to  have  a  child  rejected  by  the  mother  gives  the  child 
a  very  poor  chance  to  be  raised  wanted,  desired  or  loved. 

To  accomplish  what  you  are  talking  about,  having  a  fetus  of  12 
weeks  raised  outside  of  the  mother  to  become  a  baby,  would  simply 
multiply  the  number  of  unwanted  children  and  thereby  reduce  the 
quality  of  life. 

Those  of  us  who  are  interested  in  abortion  are  interested  very 
zealously  in  the  quality  of  life,  and  we  feel  the  quality  of  life  is 
greatly  enhanced  if  a  child  is  born  with  a  sound  body  and  mind  and 
born  to  parents  who  are  responsible  and  earnestly  anxious  to  have  a 
child  born  to  them.. 

When  this  is  negated,  the  quality  of  life  is  hampered  and  some- 
times destroyed. 

Mr.  Blakey.  Perhaps  I  am  falling  into  what  very  often  happens 
when  counsel  raises  questions  with  a  medical  witness  or  legal  wit- 
ness. Please  don't  infer  that  my  questions  presuppose  an  attitude  of 
my  own.  I  am  simply  trying  to  test  the  parameters  of  the  questions 
you  have  advanced.  My  personal  feelings  are  really  quite  irrelevant. 

Would  it  be  fair  to  say  that  what  you  are  saying,  then,  is  that  you 
wouldn't  be  satisfied  Avith  simply  expelling  the  child.  What  you 
want  to  do  is  terminate  its  existence  ? 

Dr.  GuTTMACiiER.  If  the  mother  desires  to  have  termination  of 
pregnancy,  I  think  for  the  good  of  the  child  the  process  should  be 
carried  out. 

Mr.  Blakey.  Thank  you,  doctor. 

I  have  no  further  questions  at  this  time. 

Dr.  GuiTMACiiER.  We  have  some  unpleasant  pictures  here  of  bun- 
gled abortions. 

We  will  introduce  these  into  the  record. 


5583 

Senator  Hruska.  We  can  accept  them  for  the  files  of  the  commit- 
tee, doctor. 

Thank  von  very  much. 
[Full  text  follows :] 

Statement  of  Harriet  F.  Pilpel,  Esq.,  GEXEaiAL  Counsel,  Planned 
Parenthood  Federation  of  America,  Inc. 

I.  introduction 

I,  Harriet  F.  Pilijel,  am  a  senior  partner  of  the  law  firm  of  Greenbaum, 
Wolff  &  Ernst  in  New  York  City. 

Our  firm  is  general  counsel  to  Planned  Parenthood  Federation  of  America, 
Inc.  and  also  represents  other  groups  interested  in  the  subject  under  considera- 
tion by  the  Committee  at  this  time. 

We  have  been  asked  to  discuss  the  proposed  "Criminal  Justice  Codification 
Revision  and  Reform  Act  of  1973"  (S.#l),  as  it  relates  to  the  general  subject 
of  abortion.  We  take  as  our  iwint  of  reference  Senator  McClellan's  observations 
in  his  statement  to  the  Senate  on  January  12,  1973  (Congressional  Record, 
January  12,  1973).  Senator  McClellan  noted  that  there  is  no  general  criminal 
abortion  provision  in  the  present  Title  18,  that  the  report  of  the  Brown  Com- 
mission contained  no  proposal  for  a  criminal  abortion  provision  and  that  there 
is  no  such  provision  in  the  proposed  Criminal  Justice  Codification  Revision  and 
Reform  Act  of  1973. 

Senator  McClellan  went  on  to  describe  the  alternatives  which  were  then 
apparently  open  to  the  Congress  in  this  connection  referring  to  the  possible 
choices :  on  the  one  hand  explicit  decriminalization  of  abortion ;  on  the  other 
explicit  criminalization  of  abortion ;  or  finally  leaving  the  resolution  of  this 
question  in  each  enclave  area  to  the  states  to  apply  their  local  law. 

n.  the  constitutional  right  of  abortion 

The  United  States  Supreme  Coui-t  has  now  substantially  determined  the 
questions  posed  by  Senator  McClellan.  On  January  22,  1973,  the  Court  decided 
the  cases  of  Roe  v.  WaM,  410,  U.S.  113  (1973),  and  Doe  v.  Bolton,  410  U.S. 
179  (1973).  We  believe  that  for  tlie  question  under  consideration  by  this  Com- 
mittee, the  Roe  v.  Wade  decision  is  dispositive.  That  case  was  decided  by  a 
majority  of  seven  justices.  The  majority  opinion  was  written  by  Mr.  Justice 
Blackmun  and  concurred  in  by  the  Chief  Justice  and  Justices  Douglas,  Bren- 
nan,  Stewart,  Marehall  and  Powell.  Justices  White  and  Rehnquist  dissented. 
The  decision  followed  two  oral  arguments  before  the  Court,  the  first  of  which 
was  held  before  the  seven  judge  Court  which  heard  the  case  before  the 
appointment  of  Justices  Powell  and  Rehnquist  and  the  second  of  which  was 
heard  by  the  full  nine  judge  Court,  including  those  Justices. 

The  Court  held  that  the  right  of  personal  privacy  guaranteed  under  the 
Fourteenth  Amendment  to  the  United  States  Constitution  "is  broad  enough  to 
encompass  a  woman's  decision  whether  or  not  to  terminate  her  pregnancy."  It 
decided  that  this  right  is  "a  fimdamental  right"  which  may  be  limited  only  by 
a  "compelling  state  interest."  It  also  held  that  a  fetus  is  not  a  person  within 
the  meaning  of  the  Fourteenth  Amendment :  ".  .  .  the  word  'person',  as  used  in 
the  Fourteenth  Amendment,  does  not  include  the  unborn." 

The  Roe  v.  Wade  holding  followed  from  many  prior  opinions  of  the  Court 
going  back  to  a  case  decided  in  1886  {Boyd  v.  United  States,  116  U.S.  616, 
6.30).  As  stated  in  the  Court's  opinion  in  Griswold  v.  Connecticut  which  was 
the  culmination  of  the  earlier  cases :  "Tliese  cases  bear  witness  that  the  right 
of  privacy  which  presses  for  recognition  here  is  a  legitimate  one." 

Roe  V.  Wade  made  clear  that  the  criminal  abortion  statutes  in  effect  in  most 
of  the  states  at  the  time  of  that  decision  were  invalid.  The  Court  held  that  up 
to  approximately  the  end  of  the  first  trimester  of  pregnancy  the  government 
cannot  restrict  a  woman's  decision  to  have  an  abortion  and  that  "the  abortion 
decision  and  its  effectuation  must  be  left  to  the  medical  judgment  of  the  preg- 
nant woman's  attending  physician."  The  Court  further  held  that  following  the 
first  trimester  and  during  the  second  trimester  of  pregnancy,  the  government 
still  may  not  limit  the  grounds  for  abortion  but  said  that  "the  state,  in  pro- 
moting its  interest  in  the  health  of  the  mother,  may,  if  it  chooses,  regulate  the 
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abortion  procedure  in  ways  that  are  reasonably  related  to  maternal  Iiealtli.'  ' 
Finally,  the  Court  held  that  beginning  approximately  with  the  end  of  the 
second  trimester,  "subsequent  to  viability",  the  state  may,  if  it  chooses  "in  pro- 
moting its  interest  in  the  potentiality  of  human  life  .  .  .  regulate  and  even, 
proscribe  abortion  except  where  it  is  necessary,  in  appropriate  medical  judg- 
ment, for  the  preservation  of  the  life  or  health  of  the  mother." 

Thus  it  is  clear  that  the  government  may  not  make  abortion,  when  per- 
formed by  a  licensed  physician,  criminal  during  the  first  two  trimesters  of 
pregnancy.  States  may  limit  the  grounds  for  abortion  in  the  last  trimester  but 
not  so  as  to  prevent  a  woman  from  securing  medically  approved  abortions  to 
protect  life  or  health. 

The  Texas  law  at  issue  in  Roe  forbade  abortion  except  "for  the  puri>ose  of: 
saving  the  life  of  the  mother."  The  United  States  Supreme  Court  decision 
invalidated  similar  laws  in  thirty  states. 

At  the  same  time  the  Roe  v.  Wade  case  was  decided,  the  Court  also  decided 
the  companion  case  of  Doe  v.  Bolton  which  along  with  Roe  made  clear  the 
invalidity  of  the  laws  in  those  states  which  limited  the  permissible  grounds  for 
abortion  during  the  first  two  trimesters  of  pregnancy  or  which  limited  more 
narrowly  than  permitted  under  the  Roe  decision  permissible  grounds  for  abor- 
tion in  the  last  trimester  of  pregnancy. 

Doe  V.  Bolton  involved  the  Georgia  abortion  statute  which  permitted  abor- 
tions by  licensed  physicians  to  protect  the  life  or  health  of  the  woman,  where 
the  fetus  was  likely  to  be  born  with  a  serious  defect  or  where  the  pregnancy 
resulted  from  rape.  These  restrictions  on  a  woman's  right  to  decide  whether  or 
not  to  terminate  a  pregnancy  had  been  held  invalid  by  the  lower  court.  That 
was  also  the  holding  of  the  United  States  Supreme  Court  which  in  addition, 
held  imconstitutional  a  number  of  other  requirements  of  the  Georgia  law  on 
the  ground  that  they  were  not  reasonably  related  to  maternal  health.  Among 
these  were  a  requirement  that  abortions  be  performed  in  a  hospital  accredited 
by  the  Joint  Commission  on  Aeeredit.ition  of  Hospitals,  that  abortion-  bo 
approved  by  a  hospital  committee  and  that  two  additional  physicians  confirm  a 
woman's  need  to  have  an  abortion.  The  Court  further  held  that  the  Georgia 
law's  provision  restricting  abortions  to  residents  of  that  state  was  in  violation 
of  the  right  to  travel  guaranteed  by  the  Constitution  under  Article  IV,  §2. 

On  February  26,  1973  the  Court  denied  petitions  for  rehearing  in  both  of 
these  cases  (41  U.S.  Law  Week  3463.  Feb.  27,  1973).  At  the  game  time  it 
issued  orders  in  twelve  other  abortion  cases  from  other  states  which  were 
pending  before  it.  (41  U.S.  Law  Week  3462,  Feb.  27,  1973).  In  most  of  these - 
the  Court  remanded  the  case  to  the  lower  courts  for  decision  in  light  of  its 
holding  in  Roe  v.  Wade.  In  one  these  cases,  Byrn  v.  Neto  York  City  Health 
and  Hospitals  Corporation,  the  court  dismissed  an  appeal  on  behalf  of  the 
intere.sts  of  fetuses  from  the  decision  of  the  Court  of  Appeals  of  the  State  of 
New  York  (New  York's  highest  court)  on  the  ground  that  it  did  not  present  a 
substantial  federal  question.  One  of  the  cases  which  the  Supreme  Court 
remanded  to  a  lower  court  for  further  consideration  in  light  of  Roe  v.  Wade 
was  Markle  v.  Ahcle,  which  held  invalid  a  1972  Connecticut  abortion  law  con- 
taining a  recital  that  the  intent  of  the  Legislature  in  passing  the  law  was  "to 
protect  and  preserve  hmnan  life  from  the  moment  of  conception."  A  petition 
for  rehearing  on  the  Supreme  Court's  decision  thus  to  remand  the  case  was 
filed  by  the  State  of  Connecticut  urging  the  constitutionality  of  the  law.  This 
petition  was  denied  by  the  United  States  Supreme  Court  on  April  16,  1973.  41 
U.S.  Law  Week  3554  (April  17,  1973). 

An  essential  l)asis  for  the  Court's  decision  in  all  of  these  ca.ses  was  its  deter- 
mination that  the  fetus  is  not  a  "person"  within  the  language  and  meaning  of 
the  Fourteenth  Amendment.  In  reaching  this  conclusion  the  Court  analyzed 
relevant  provisions  of  the  Federal  Constitution,  lower  state  and  federal  court 
cases  which  had  considered  this  question,  the  history  of  abortion  law  in  this 
country  and  in  other  countries  going  back  to  Greece  and  Rome  and  the  vary- 
ing philosoitJiical  approaches  to  the  concept  of  life.  The  Coiu't  noted  and 
answered  the  argument  of  Texas  in  the  Roe  v.  Wade  case  that: 

".  .  .  life  begins  at  conception  and  is  present  throughout  pregnancy,  and 
that,  therefore,  the  State  has  a  comi>elling  interest  in  protecting  that  life  from 
and  after  concei)li()n.  We  need  not  resolve  the  difficult  question  of  when  life 
begins.  When  those  trained  in  the  respective  disciplines  of  medicine,  philoso- 
phy, and  theology  are  unable  to  arrive  at  any  consensus,  the  judiciary,  at  this- 


5685 

point  in  the  development  of  man's  knowledge,  is  not  in  a  position  to  speculate 
as  to  the  answer." 

The  Court  added  that : 

"It  should  be  sufficient  to  note  briefly  the  wide  divergence  of  thinking  on 
this  most  sensitive  and  difficult  question.  There  has  always  been  strong  sup- 
port for  the  view  that  life  does  not  begin  until  live  birth.  This  was  the  belief 
of  the  Stoics.  It  appears  to  be  the  predominant,  though  not  the  unanimous, 
attitude  of  the  Jewish  faith.  It  may  be  taken  to  represent  also  the  position  of 
a  large  segment  of  the  Protestant  community  .  .  ." 

Discussing  areas  other  than  criminal  law  the  Court  pointed  out  "the  law  has 
been  reluctant  to  endorse  any  theory  that  life  as  we  recognize  it  begins  before 
live  birth  or  to  accord  legal  rights  to  the  unborn  except  in  narrowly  defined 
situations  and  except  when  the  rights  are  contingent  upon  live  birth."  The 
Court  found  that  no  case  has  ever  held  that  a  fetus  is  a  person  within  the 
meaning  of  the  Fourteenth  Amendment  and  that  "the  unborn  have  never  been 
recognized  in  the  law  as  persons  in  the  whole  sense."  The  Court  concluded 
that  "the  word  'person'  as  used  in  the  Fourteenth  Amendment  does  not  include 
the  unborn."  Thus  the  Court's  decision  in  Roe  v.  Wade  is  to  the  same  effect  as 
the  provision  of  the  proposed  Code  this  Subcommittee  is  considering  which 
defines  a  "human  being"  as  a  person  "who  has  been  born  and  is  alive." 

Roe  V.  Wade  and  Doe  v.  Bolton  also  support  the  Code's  omission  of  any  pro- 
vision respecting  abortion.  Since  it  is  now  definitely  established  that  women 
(with  their  physicians)  have  a  constitutional  right  to  abortion  subject  only  to 
certain  limited  regulation  by  the  states,  there  is  clearly  no  constitutional  basis 
or  policy  need  for  any  federal  legislation  in  this  area. 

Indeed  there  is  very  limited  basis  for  any  government  regulation  in  connec- 
tion with  abortion  except  in  the  third  trimester  where  the  legislation  may  not 
be  to  the  detriment  of  the  life  or  health  of  the  mother.  Under  the  United 
States  Supreme  C<!urt  (.pinions  the  only  state  regulation  permitted  in  the 
second  trimester  must  be  "reasonably  related  to  maternal  health."  A  number 
of  states  and  some  municipalities  have  enacted  or  are  considering  enacting 
such  legislation  dealing  with  such  matters  as  the  appropriate  physical  facili- 
ties for  the  performance  of  abortion  which,  of  course,  does  not  involve  any 
federal  coucei-n.  With  reference  to  the  first  trimester,  it  is  the  woman's  deci- 
sion to  have  an  abortion  and  the  "medical  judgment  of  her  physician"'  which 
are  determinative  without  state  interference.  In  view  of  this  posture  of  the 
matter  any  federal  legislation  in  this  area  would  be  an  anomaly. 

HI.   THE  OLD  FBn)£IBAL  LAWS  017  ABOBTIOIT 

We  note  that  the  adoption  of  the  proposed  Code  would  eliminate  such  ves- 
tigial federal  criminal  laws  as  now  exist  with  respect  to  abortion.  It  would, 
for  example,  eliminate  Section  1461  of  Title  18  of  the  present  Federal  Code 
which  imposes  fine  and  imprisonment  for  using  the  mails  for  delivery  of  arti- 
cles for  producing  abortion  or  information  directly  or  indirectly  giving  infor- 
mation about  abortion  and  Section  1462  of  Title  18  which  imposes  fine  or 
imprisonment  for  shipping  by  common  carrier  in  interstate  or  foreign  com- 
merce articles  designed  or  intended  for  producing  abortion  or  materials  giving 
information,  directly  or  indirectly,  with  respect  thereto.  (Related  but  non-crim- 
inal federal  laws  are  19  USC  1305  relating  to  importation  of  materials  and  39 
use  3001(a)  relating  to  nonmailable  matter.)  It  is  apparent  that  these  federal 
criminal  laws  serve  no  purpose  and  are  in  any  event  unconstitutional  under 
the  recent  Supreme  Court  decisions  as  well  as  the  applicable  decisions  of  that 
Court  construing  the  First  Amendment. 

It  is  clear  that  such  federal  legislation  cannot  stand  against  the  now  estab- 
lished federal  constitutional  right  of  abortion.  Even  prior  to  the  Roe  v.  Wade 
decisions,  these  laws  applied  only  to  "unlawful  abortion".  [Boiirs  v.  U.S.  229 
Fed.  960  (7th  Cir.  1915)]  Thus  they  were  at  the  very  least  ambiguous  and 
confusing  before  the  recent  Supreme  Court  decisions  in  the  abortion  cases 
made  them  unconstitutional  as  violative  of  the  constitutional  right  of  privacy. 

Moreover,  insofar  as  the  old  laws  prohibit  dissemination  of  information 
about  abortion  they  were  and  are  patently  unconstitutional  under  the  First 
Amendment.  Indeed  the  comparable  civil  provisions  affecting  dissemination  of 
information  about  abortion  contained  in  39  USG  §  3001(a)   had  prior  to  the 
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Wndc  and  Bolton  decisions  been  held  to  violate  the  First  Amendment  in 
Atlanta  Cooperative  News  Project,  et  al.  v.  U.S.  Postal  Service,  et  al.,  Civil 
Acti(m  No.  16538,  U.S.  District  Court  N.D.  Georgia,  September  21),  1972  (3 
judge  court).  This  result  necessarily  followed  from  numerous  prior  decisions  of 
the  United  States  Supreme  Court  including  Kingsley  International  Pictures 
Corp.  V.  Regents  of  Netv  York,  3G0  U.S.  G84  (1959)  ;  Thornhill  v.  Alabama,  310 
U.S.  88  (1940)  ;  Yates  v.  United  States,  354  U.S.  298  (1957)  etc. 

IV.    SUMMARY 

In  summary,  we  wish  to  state  our  supiwrt  of  the  decision  of  the  Subcommit- 
tee to  omit  from  the  propcxsed  Code  any  provision  respecting  abortion.  If  there 
is  no  federal  law  on  the  subject  the  laws  of  the  states  will  apply  to  federal 
enclaves  and  such  state  laws  must  of  course  conform  to  the  applicable  princi- 
ples as  declared  by  the  United  States  Supreme  Court  decisions  in  Roe  v.  Wade 
and  Doe  v.  Bolton. 

Senator  IIri^ska.  Our  next  witness  and  final  witness  for  today  is 
Mr.  iVIark  Crane,  representing  the  Section  of  Antitrust  Law  of  the 
American  Bar  Association. 

Will  you  identify  your  colleague  and  assistant  ? 

STATEMENT  OF  MAEK  CRANE,  MEMBER  OF  THE  COMMITTEE  ON 
CRIMINAL  PRACTICE  AND  PROCEDURE  OF  THE  ANTITRUST 
SECTION  OF  THE  AMERICAN  BAR  ASSOCIATION;  ACCOMPANIED 
BY  FRANCIS  McDERMOTT 

Mr.  Crane.  Francis  JMcDermott  of  the  Washington  office  of  my 
law  firm,  Senator. 

Senator  Hruska.  Very  well.  Good  to  have  you  here,  Mr. 
McDermott. 

]Mr.  Crane.  As  you  have  already  observed,  I  am  a  member  of  the 
Antitrust  Section  of  the  American  Bar  Association  and  a  member  of 
its  Committee  on  Criminal  Practice  and  Procedure. 

The  Committee  has  prepared  and  submitted  to  the  staff  a  report 
whicli  was  approved  by  the  Council  of  the  xVntitrust  Section. 

The  only  copies  of  that  report  in  Washington  appear  to  be  in  res- 
olution form.  It  has  been  prepared  in  text  form  and  I  would  like 
leave  to  submit,  after  my  testimony  is  concluded  today,  a  copy  of 
that  official  report  for  the  record. 

[For  report  see  p.  5609.] 

Senator  Hruska.  Well  do  you  represent  the  Committee  by  way  of 
delegation  for  presentation  of  its  views  as  reflected  in  that  report,  or 
do  you  express  personal  views? 

Mr.  Crane.  I  do  both.  I  do  represent  the  Committee  for  presenta- 
tion of  its  views  as  reflected  in  tliat  report  by  specific  delegation  of 
the  chairman. 

On  the  other  hand,  that  report  addressed  itself  to  the  Brown 
Commission  report  and  not  specifically  to  the  legislation  you  are 
considering. 

Tliere  are  a  number  of  additional  problems  with  the  legislation 
which  I  would  like  to  discuss  and,  to  the  extent  the}"  are  different 
from  the  pi-oblems  in  the  Browji  Commission  report,  my  statement 
on  those  problems  will  have  to  be  treated  as  my  own. 

I  have  prepared  a  written  statement  on  my  own  behalf  of  those 
views,  which,  at  the  end  of  my  testimony,  I  would  like  to  have  made 
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a  part  of  tlie  record  if  tliat  is  possible.  Then  I  can  simply  summa- 
rize the  hio;hlights  for  you  orall^y. 

Unlike  the  other  witnesses  you  have  heard  today,  I  have  to  cover 
a  whole  panoply  of  provisions,  and  if  you  wish  to  break  in  with  any 
questions 

Senator  Hruska.  ]May  I  say  Ave  are  laboring  under  some  time  lim- 
itations. You  can  have  40  minutes. 

Your  statement  is  quite  complete  and  will  be  considered  carefully. 

You  may  proceed  to  highlight  it. 

Mr.  Blakey.  Anything  that  you  don't  finish,  would  you  be  willing 
to  respond  by  letter? 

Mr.  Crane.  I  certainly  would,  ]Mr.  Blakey. 

I  would  like  to  discuss  first  some  problems  in  the  conforming 
amendments  to  S.  1  which  specifically  amend  the  Sherman,  Clayton, 
and  Robinson-Patman  Acts. 

First,  there  is  a  provision  in  section  ol6(a)  (2)  of  S.  1.  which 
would  delete  the  phrase  "attempts  to  monopolize"'  from  the  Sherman 
Act. 

There  is  provided  by  the  Clayton  Act  a  treble  damage  remedy 
available  to  the  victims  of  any  violations  of  the  antitrust  laws. 

The  antitrust  laws  are  defined  to  include  the  Sherman  Act,  but 
would  not  include  an}^  general  attempt  section 

Mr.  Blakey.  Could  that  be  met  if  the  language  was  restored  and 
the  word  "attempts"  stricken  and  the  Avord  "endeavors"  substituted 
for  it  and  if  the  legislative  history  made  clear  that  "endeavors"  was 
to  carry  with  it  the  same  meaning  that  the  word  "attempts"  has  in 
the  present  statute? 

Mr.  Crane.  I  believe  the  treble  damage  remedy  would  be  lost  if 
"attempts"  were  deleted  and  nothing  put  in  its  place.  But  your  sug- 
gestion Avould  remedy  that  problem. 

The  second  problem  is  that  the  conforming  amendments  in  S.  1 
would  make  all  violations  of  the  Clayton  and  Robinson-Patman 
Acts  criminal  oitenses.  What  the  conforming  amendments  in  sections 
316(c)  and  316(d)  do,  is  to  amend  present  criminal  provisions  in 
each  of  those  acts  which  apply  to  only  one  section  in  each  of  those 
acts  so  that  any  violation  of  any  section  of  each  of  those  acts  would 
become  a  criminal  offense. 

This  would  make  any  price  discrimination  a  criminal  violation, 
any  illegal  merger  a  criminal  violation,  any  illegal  exclusive  dealing 
contract  a  criminal  violation,  and  any  illegal  interlocking  directorate 
a  criminal  violation. 

Mr.  Blakey.  This  could  be  met  by  substituting  the  word  "section" 
for  the  "act,"  in  those  conforming  amendments,  with  cross-reference 
b}^  numbers. 

Mr.  Crane.  Yes,  if  you  limit  the  criminal  sanctions  to  the  sections 
that  are  meant  instead  of  to  the  Avhole  act,  my  problem  is  solved. 

Third,  the  conforming  amendments  take  antitrust  offenses,  which 
are  now  either  characterized  specifically  as  misdemeanors  or  carry 
penalties  considered  as  misdemeanor  penalties,  and  characterize  them 
as  felonies 

Mr.  Blakey.  Is  there  any  change  in  the  penalties  as  such  ? 

Mr.  Crane.  No  change  either  in  S.  1  or  S.  1400,  and  S.  1400  would 
leave  them  characterized  as  misdemeanors. 
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Mr.  Blakey.  Do  you  think  if  Congress  made  an  explicit  statement 
that  no  change  in  collateral  consequences  was  intended  that  would 
obviate  your  objection? 

Mr.  Crane.  1  am  not  sure  it  would  because  the  collateral  conse- 
quences are  the  result  of  State  law,  and  I  don't  know  whether  con- 
gressional intention  would  bind  the  States  to  limit  the  consequences 
that  would  follow  from  a  felony  conviction  or  whether  such  a  con- 
viction would  still  result  in  the  collateral  consequences  provided 
under  State  law. 

Mr.  Blakey.  Wouldn't  Congress  have  power  to  control  collateral 
consequences  of  violations  of  Federal  law  ? 

Preemption  would  clearly  apply,  wouldn't  it  ? 

Mr,  Craxk.  I  suppose  you  are  right  insofar  as  you  are  talking 
about  the  Federal  consequences,  but  there  are  certain  things  left  ba- 
sically to  the  States. 

Mr.  Blakey.  Not  if  Congress  doesn't  let  the  States  do  it. 

Mr.  Crane.  Let's  suppose  we  have  the  right  to  vote  in  a  State 
election,  which  is  sometimes  taken  away  by  the  State  if  a  citizen  is 
convicted  of  a  felony.  I  am  not  sure  that  Congress  can  or  should 
interfere  with  the  States  rights  to  set  the  standards 

Mr.  Blakey.  That  would  be  a  question  we  would  have  to  work  out 
by  interpretation. 

If  the  committee  were  to  decide  there  would  be  no  question  about 
congressional  inten.t  to  control  it  and  that  were  expressed  and  that 
was  correct,  would  that  meet  your  point  ? 

I  take  it  you  are  troubled  by  the  probable  collateral  consequences 
of  changing  the  definition  of  the  word  "felony." 

The  thought  behind  it  was  to  make  it  comport  to — to  make  a 
meaningful  distinction  between  felony  and  misdemeanor — and  there 
was  no  thought  it  should  change  the  collateral  consequences.  Insofar 
as  collateral  consequences  are  the  source  of  your  objection,  if  legisla- 
tion was  developed  and  it  was  within  the  power  of  the  Congress,  I 
take  it  that  would  meet  your  objection? 

Mr.  Crane.  If  Congress  has  that  power,  it  would  meet  my  objec- 
tion insofar  as  we  are  talking  about  collateral  legal  consequences, 
but  there  are  collateral  legal  and  collateral  social  consequences  of  a 
man  being  a  convicted  felon.  The  social  consequences  would  i-emain 
unchanged. 

My  preference,  frankly,  would  be  the  position  taken  in  S.  1400, 
which  would  leave  them  as  misdemeanors. 

Mr.  Blakey.  Fine,  thank  you. 

Mr.  Crane.  The  next  subject  to  which  I  would  like  to  address  my- 
self is  the  impact  of  S.  1  and  S.  1400  on  corporate  retention  and  dis- 
posal of  record  programs. 

Both  of  these  bills  would  expand  the  criminal  consequences  of  the 
disposal  of  corporate  records,  and  they  do  it  in  two  quite  different 
ways : 

S.  1  would  amend  the  Federal  Trade  Commission  Act  to  provide 
that  the  consequences  attendant  to  destruction  of  an  official  Govern- 
ment document  would  apply  to  any  document  which  was  kept  by  a 
corporation  subject  to  Federal  Trade  Commission  jurisdiction. 
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We  respectfully  suggest  this  is  much  too  broad  since  that  would 
"be  all  corporate  records  of  every  corporation  except  banks  and  cer- 
tain common  carriers. 

We  would  urge  the  language  be  changed  to  have  included,  in  the 
proposed  amendment  to  the  Federal  Trade  Commission  Act,  the 
phrase  "required  to  be  kept  by  the  Act  or  the  Commission." 

I  believe  this  would  be  consistent  with  present  law  and  would  per- 
mit corporations  to  engage  in  their  present  record  retention  and  dis- 
posal programs. 

S.  1400  tries  to  get  at  the  same  problem  in  a  different  way  by 
making  it  a  crime  to  dispose  of  or  alter  records  with  the  intent  that 
they  not  be  available  in  an  official  proceeding  whether  or  not  pend- 
ing or  about  to  be  commenced  at  the  time  that  the  records  are  dis- 
posed of. 

Our  pro])lem  was  witli  the  phrase  "whether  or  not  pending  or 
about  to  be  commenced." 

The  problem  is  that  an  official  proceeding  has  a  very  broad  defini- 
•tion.  including  proceedings  before  notaries  public. 

We  believe  that,  as  drawn,  the  provision  in  S.  1400  would  apply  to 
the  disposal  of  an}"  document  which  might  be  relevant  or  might  lead 
to  relevant  evidence  in  any  future  antitrust  case  that  at  some  future 
lime  might  be  filed 

Mr.  Blakey.  I  take  it  you  think  the  scope  of  that  should  be  nar- 
rowed so  that  it  is  reasonably  pendable  or  reasonably  foreseeable 
rather  than  any  proceeding  at  any  time  ? 

Mi\  Cr.\xe.  There  are  two  ways  you  could  narrow  it  which  would 
■be  helpful. 

One  v/ould  be  to  limit  it  to  proceedings  which  are  pending  or 
"which  the  person  destroying  the  documents  has  reason  to  believe 
would  soon  be  instituted. 

The  second  way  would  be  to  limit  it  to  true  official  proceedings, 
that  is,  proceedings  brought  by  the  Government,  and  not,  by  picking 
up  the  .phrase  notaries  public,  have  it  apply  to  any  proceedings 
brought  by  private  party. 

The  problem  is,  you  often  have  a  disgruntled  distributor  or  com- 
petitor call  up  and  complain  about  something  you  are  doing,  call  up 
^and  say  if  you  don't  change  it,  he  is  going  to  sue  you. 

Sometimes  he  does  and  sometimes  he  doesn't. 

If  you  simply  amend  the  section  to  provide  that  a  person  dispos- 
ing of  the  documents  is  guilty  of  a  crime  if  he  has  reason  to  believe 
that  an  official  proceeding  will  soon  be  instituted  and  don't  also  limit 
official  proceedings  to  those  brought  by  the  Government,  there  will 
be  many  times  when  documents  could  not  be  destroyed  because  a 
person  had  given  notice  that  he  intended  to  bring  a  law  suit  which 
he  might  never  do  at  all. 

Tlie  next  problem  is  the  attempt  and  conspiracy  sections  as  they 
wouhl  apply  to  the  antitrust  laws. 

Talking  first  about  attempts,  my  concern,  and  this  is  a  concern  of 
my  committee  and  the  antitrust  section  as  well,  is  that  we  are  about 
to  take  away  law  which  has  been  established  on  a  case  by  case  basis 
in  antitrust  cases  for  nearly  83  years  and  substitute  for  it  a  new 
body  of  law  which  may  or  may  not  be  the  same. 
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Ml'.  Blakey.  I  take  it  any  legislative  device  which  allows  it  to  re- 
main as  it  is  would  meet  your  needs? 

Mr.  Crane.  Correct. 

Mr.  Blakey.  For  example,  if  the  Avord  "endeavors"  were  to  be 
substituted  in  section  2  and  it  Avas  given  the  meaning  that  the  word 
"attempt''  had  in  the  old  law,  this  would  meet  your  need  and  main- 
tain a  relationship  of  congruity  with  the  present  title  18? 

Mr.  Crane.  Yes:  I  think  that  Avould  be  true,  but  it  should  be  ex- 
pi-essed  that  the  general  attempt  section  does  not  apply  to  antitrust 
otfenses  or  Ave  might  have  both  attempts  to  monopolize  and  endeav- 
ors to  monopolize  and  they  might  be  different. 

Mr.  Blakey.  I  take  it  you  Avould  Avant  some  legislative  history  to 
indicate  that  the  special  rules  as  to  intracorporate  conspiracy  would 
not  be  disturbed  by  the  general  hiAv  of  conspiracy? 

Mr.  Crane.  This  is  my  OAvn  vicAV.  It  is  not  a  specific  subject  the 
committee  considered. 

When  Ave  come  to  conspii'acies,  Ave  haA^e  a  similar  problem.  I  belicA^e 
the  Avay  S.  1  is  drawn,  Avith  a  general  conspiracy  section  and  a  pro- 
vision in  the  Sherman  Act  making  it  a  crime  to  conspire  to  restrain 
trade  or  monopolize  trade,  that  you  could  have  the  crime  of  a  con- 
spiracy to  conspire  to  restrain  trade. 

Mr.  Blakey.  As  long  as  that  Avas  left  out  and  in  addition,  as  long 
as  the  general  solicitation  statute  Avas  made  inapplicable  to  antitrust 
offenses,  Avould  that  meet  your  needs  ? 

Mr.  Crane.  That  Avould  meet  my  needs  as  long  as  the  legislative 
history  made  it  clear  that  it  Avas  not  the  intention  of  Congress  to 
change  the  meaning  of  conspiracy  in  the  antitrust  area. 

Mr.  Blakey.  The  thought  has  been  that  S,  1  codifies  the  laAv  of 
conspiracy  and  this  is  true  also  of  S.  1400. 

Mr.  Crane.  Yes. 

Mr.  Blakey.  There  has  been  no  attempt  in  either  bill  to  go  be- 
yond present  laAV,  either  to  contract  it  or  to  broaden  it. 

Mr.  Crane.  The  concern  of  my  committee  is  that  that  intention  be 
expressly  stated  in  legislative  history  in  regard  to  antitrust  ofl'enses. 

If  that  is  done  and  the  general  conspiracy  statutes  are  not  made  to 
apply  to  antitrust  offenses,  I  have  no  problem.  The  last  subject  is  the 
subject  of  I'emedies,  and  here  Ave  have  a  series  of  ncAv  remedies 
Avhich  I  think  j^ose  some  problems  and  have  some  impact  on  anti- 
trust offenses. 

First,  under  both  S.  1  and  S.  1400  you  provide  for  a  fine  of  double 
the  amount  of  the  wrongdoers  gross  gain  or  double  the  amount  of 
the  victim's  gross  loss.  In  S.  1,  you  also  provide  for  restitution  by 
the  offender,  I  thinlc  these  coukl  have  some  impact  on  the  present 
treble  damage  right  under  the  antitrust  laAvs. 

Mr.  Blakey.  As  long  as  tliat  treble  damage  right  is  left  viable,  I 
take  it,  from  the  point  of  vicAv  of  the  administration  of  the  civil  as- 
pects, you  Avould  have  no  objection? 

Ml-.  Crane.  I  think  that  I  do  to  this  extent:  If  you  have  a  treble 
damage  right  in  addition  to  a  double  damage  fine,  you  have  quintu- 
ple damages  and  it  is  not  something  the  court  in  the  criminal  case 
can  control. 
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If  tlie  court  decides  to  sentence  to  a  double  damage  fine,  another 
court  will  be  hearing  the  treble  damage  action,  and  at  least  two 
courts  Avill  have  a  hand  in  deciding  what  the  total  penalty  would  be. 

Mr.  Blakey.  I  suppose  that  could  be  met  by  providing  that  only 
actual  damages  could  be  obtained  where  a  more  than  normal  crimi- 
nal fine  was  imposed  'i 

Mr.  Craxe.  Yes,  it  could,  but  the  Supreme  Court  on  many  occa- 
sions has  indicated  that  the  purpose  of  the  treble  damage  provision 
is  to  stimulate  enforcement  of  the  antitrust  laws  and  take  some  of 
that  burden  off  the  Justice  Department  and  the  Federal  Trade  Com- 
mission. 

I  think  in  doing  that,  you  might  be  doing  violence 

Mr.  Blakey.  After  the  case"  has  already  been  prosecuted  by  the 
Government,  why  Avould  you  want  to  stimulate  more  prosecution  on 
the  same  set  of  facts  ? 

Mr.  Crane.  Yv^hen  you  have  the  treble  damage  action  following 
the  criminal  action,  the  private  treble  damage  plaintiff  is  able  to  use 
the  proof  of  violation  in  the  Government  case  so  that  the  treble 
damage  case  typically  would  follow. 

It  is  a  way  of  increasing  the  penalty  which  we  have  had  in  the 
antitrust  laws  for  some  time. 

My  own  personal  view  is  that  that  has  worked  quite  well. 

I  would  hate  to  see  anything  done  myself  to  interfere  with  the 
present  treble  damage  remedy,  and  I  would  therefore  urge  that  the 
double  fine  not  be  applicable  to  antitrust  offenses. 

In  the  case  of  restitution,  I  think  it  is  important  that  it  not  be  ap- 
plied in  antitrust  offenses  because  restitution  would  remove  the  ac- 
tual damage  to  the  victim  which  is  the  basis  to  the  treble  damage 
action,  and  I  think  giving  restitution  might  be  held  to  extinguish  the 
right  to  sue  for  treble  damages. 

Mr.  Blakey.  I  take  it  you  would  be  satisfied  if  we  simply  made 
those  provisions  inapplicable  to  antitrust  type  violations? 

Mr.  Crane.  Yes. 

S.  1  and  S.  1400  also  provide  for  the  disqualification  of  an  officer 
of  a  company  or  the  disqualification  of  a  professional  from  practic- 
ing his  profession. 

In  my  prepared  statement  I  have  limited  my  comments  to  what  I 
believe  to  be  the  provision  of  S.  1,  that  is,  that  this  disqualification 
can  be  permanent,  and  it  strikes  me  this  is 

Mr.  Blakey.  To  a  degree  that  is  a  statutory  question.  Would  you 
be  satisfied  if  the  statutory  language  was  qualified  and  the  period  of 
disqualification  was  no  longer  than  the  period  for  a  sentence  of  im- 
prisonment? 

Mr.  Crane.  I  think  that  would  be  an  alternative. 

I  am  not  prepared  to  say  that  would  remove  all  problems  concern- 
ing disqualifications  in  antitrust  offenses. 

I  think  in  the  case  of  professionals,  for  example,  joii  have  a  sec- 
ond problem  that  is,  they  are  licensed  by  the  State,  and  you  have 
constitutional  problems  when  the  Federal  Government  seeks  to  im- 
pair that  license  by  a  Federal  court  order. 

]\Ir.  Blakey.  If  the  court  puts  him  in  jail,  it  certainly  disqualifies 
him  from  the  practice  of  his  profession. 
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Coulcbi't  tlie  court  normally  make  as  an  instance  of  probation  that 
ne  not  practice  his  profession  ? 

Mr.  Crane.  That  is  a  ((uestion  \yhich  I  cannot  answer,  not  having; 
looked  specifically  to  that  problem. 

I  am  not  sure  that  woukln't  pose  similar  problems. 

Now,  perhaps  it  would  be  possible  for  the  court  to  order  that  he 
wouldn't  do  certain  things  in  connection  with  his  profession,  but  I 
frankly  think  it  is  very  broad  as  drafted. 

I  have  not  had  time  in  preparing  my  testimony  to  consider  what  a 
more  limited  alternative  would  be. 

Senator  Hruska.  Would  it  be  better  if  that  were  left  out  and  each. 
State  v/ould  apply  its  law  to  that  particular  breach  of  law,  and  the 
conviction  and  so  on  ? 

Mr.  Crane.  That  would  be  a  happier  solution  as  I  sit  here  at  the 
moment,  yes,  sir. 

I  would  think  that  would  be  a  happier  solution. 

Mr.  Blaket.  If  one  of  the  thoughts  behind  the  drafting  of  the 
statute  was  to  potentially  authorize  the  district  judge  to  have  a 
greater  range  of  sentencing  alternatives  and  not  simply  be  confined 
to  a  fine  or  imprisonment,  would  it  not  be  better  for  a  judge  to  have 
such  an  alternative?  If  he  can  bring  about  a  disqualification  in  law 
rather  than  prison,  from  a  social  point  of  view  might  that  not  be  a 
better  objective? 

Mr.  Crane.  My  own  view  is  it  could  be  a  better 

Mr.  Blaket.  If  it  were  subject  to  appellate  review,  would  this  re- 
lieve you  of  some  of  your  fear  it  might  be  abused  ? 

Mr.  Crane.  I  am  not  prepared  to  comment  generally  on  the  sub- 
ject of  appellate  review. 

I  think  in  connection  with  some  of  the  other  penalties  which  I 
would  like  to  discuss,  appellate  review  would  be  very  important.  To 
answer  your  question,  I  think  appellate  review  would  ameliorate 
some  of  my  concern  that  a  limited  disqualification  for  corporate  of- 
ficers would  be  abused. 

Another  thing  of  concern  to  me  is  the  provision  that  a  corporation 
can  be  suspended  from  its  right  to  affect  interstate  trade  or  com- 
merce. First  of  all,  I  have  some  problems  as  to  what  that  might 
mean.  Does  it  mean  that  the  corporation  cannot  sell  in  interstate 
commerce,  and,  if  so,  does  it  mean  that  the  corporation  can  sell  out 
of  each  plant  only  in  the  State  where  it  is  located  or  that  it  can  only 
sell  in  the  State  of  its  incorporation  ? 

Mr.  Blakey.  If  the  definition  of  ''affect  on  commerce'*  is  as  broad 
as  the  Supreme  Court  has  read  it,  wouldn't  it  practically  mean  no 
business  ? 

Mr.  Crane.  That  is  my  conclusion. 

I  have  a  number  of  other  examples  in  my  prepared  testimony  con- 
cerning what  it  could  be  construed  to  mean,  but  I  conclude  that  it  is 
confiscatory. 

The  antitrust  offender  is  invohed  in  interstate  commerce  or  he 
wouldn't  be  subject  to  the  antitrust  laws 

Mr.  Blakey.  Are  you  sure  that  provision  would  apply  to  the  anti- 
trust laws? 

Mr.  Crane.  I  see  no  reason  why  it  would  not. 

Mr.  Blakey.  It  is  in  title  18  as  opposed  to  the  Sherman  Act  ? 
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Mr.  Crane.  As  I  read  both  bills,  I  don't  find  "offenders"  to  be 
limited  to  title  18,  and  there  are  certainly  many  interplays  between 
title  18  and  the 

Mr.  Blakey.  Would  your  needs  be  met  if  it  was  not  applied  out- 
side of  title  18  ?  ' 

Mr.  Crane.  As  far  as  I  am  concerned,  from  the  antitrust  point  of 
view,  I  believe  it  would  remove  90  percent  of  my  concern. 

The  other  10  percent  would  be  in  the  area  of  document  destruc- 
tion, of  false  advertising,  perhaps  a  penal  regulation  violation, 
which  aren't  directly  antitrust  offenses.  There  would  still  be  some  vi- 
olations in  those  areas  to  which  disqualification  could  apply. 

Mr.  Blakey.  If  it  is  appropriate  to  impose  the  death  penalty  on  a 
person  for  certain  serious  offenses,  might  it  not  also  be  appropriate 
to  impose  the  death  penalty  on  corporations  ? 

'Sir.  Crane.  I  think  there  is  an  analogy  when  you  have  closely- 
held-corporations,  but  as  to  General  Motors,  Dupont,  Alcoa,  the 
great  corporations  of  the  United  States,  the  answer  is  no.  The  of- 
fense, if  there  is  one,  is  committed  by  management,  and  to  terminate 
the  life  of  the  corporation  would  be  to  affect  many  stockliolders  and 
employees  and  the  general  economy.  To  "kill"  corporations  of  that 
size,  no. 

Mr.  Blakey.  I  take  it  you  object  to  the  size  only.  If  it  were  nar- 
rowed to  where  a  corporation  were  convicted  of  murder,  would  you 
object  to  having  it  sentenced  to  death? 

rJr.  Crane.  My  answer  would  be,  offhand,  no.  But  my  testimony 
is  only  in  relation  to  competition  offenses,  and  there  I  feel  it  should 
not  apply. 

Next  is  the  concept  of  corporate  probation,  which  I  have  some  dif- 
ficulty with  as  a  concept,  as  indeed  my  Committee  did  and  the  Sec- 
tion olid. 

Probation  is  historically  something  imposed  on  people,  not  corpo- 
rations. 

Mr.  Blakey.  Don't  people  run  corporations  ? 

Mr.  Crane.  People  run  corporations,  and  I  can  conceive  of  the 
person  being  put  on  probation  if  he  is  convicted.  But  to  put  the  cor- 
poration on  probation  presents  some  difficulties.  The  principal  prob- 
lem I  have  with  it  is  that  the  standards  set  forth  don't  apply.  For 
example,  a  court  can't  sentence  a  corporation  to  support  his  family. 

Mr.  Blakey.  Standards  aren't  exclusive,  are  they  ? 

Mr.  Crane.  There  are  two  standards  which  could  be  applied  to 
corporatifins :  one  is  that  they  not  consoi't  with  people  or  engage  in 
conduct  which  might  cause  them  to  repeat  their  offense  and  sec- 
ondly, that  they  comply  with  such  other  conditions  as  the  court 
might  wish  to  impose. 

When  you  think  about  these  conditions,  they  sound  very  much  like 
the  injunction  cases.  Injunctions  are  imposecl  by  courts  after  hear- 
ings, usually  after  hearings  specially  held  by  the  judge  on  the  in- 
junctive relief  necessary  to  remedy  the  violation,  and  the  injunctions 
are  tied  to  the  relief  that  is  necessary,  the  restrictions  that  are  neces- 
sary, to  prevent  the  offense  from  being  recommitted. 

Mr.  Blakey.  To  the  degree  there  are  not  civil  injunctive  remedies 
in  paralleling  civil  statutes — your  objection  would  only,  I  take  it, 
apply  in  those  areas  where  there  were 
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Mr.  Craxe.  My  objections  apply  to  antitrust  offenses  and  competi- 
tive  

Mr,  Blakey.  I  take  it,  your  objection  to  corporate  probation 
really  only  runs  to  those  areas  where  there  are  parallel  injunctive 
remedies. 

There  are  not  parallel  injunctive  remedies  to  all  crimes. 

jNIr.  Craxe.  I  agree  with  that.  None  of  my  remarks  should  be  taken 
as  going  beyond  the  field  in  which  I  have  considered  the  provision. 

Mr.  Blakey.  Your  need  would  really  be  met  with  an  exclusion  for 
offenses  where  there  are  parallel  injunctive  remedies? 

Mr.  Craxe.  My  need  would  be  met  but  I  would  hate  to  phrase  it 
that  way,  because  I  might  get  a  lot  of  litigation  over  where  there 
are  parallel  injunctiv^e  remedies. 

jM}^  belief  is  that,  in  the  area  of  competition  offenses  and  particu- 
larly antitrust  offenses,  there  are  parallel  injunctive  remedies,  but  I 
wouldn't  want  to  get  into  a  lot  of  litigation  over  what  a  parallel  in- 
junctive remedy  was. 

Mr.  Blakey.  It  would  have  to  be  defined  by  referring  to  certain 
statutes? 

Mr.  Crane.  Yes,  and  that  would  meet  my  objection  if  the  anti- 
trust laws  were  included  among  the  statutes  having  parallel 
injunctive  remedies  that  pi-obation  would  not  apply.  Probation  im- 
posed in  the  very  last  days  of  a  criminal  trial  would  give  few  bases 
for  the  framing  of  a  proper  injunctive  type  provision. 

Finally,  both  bills  provide  for  giving  notice  to  the  victims  of 
ci-ime.  This  is  one  situation  where  my  committee  is  strongly  in  favor 
of  the  additional  remedy. 

I  would,  however,  point  out  a  difference  between  the  language  of 
S.  1  and  the  language  of  S.  1400. 

S.  1  requires  the  notice  to  be  given  only  to  the  people  affected  by 
the  conviction;  whereas,  S.  1400  adds  those  interested  in  the  offense. 

Mr.  Blakey.  There  is  a  difference  between  notice  as  a  sanction 
and  notice  as  a  technique  for  bringing  about  restitution,  and  the  dif- 
ference is  largely  between  S.  1  and  S.  1400. 

Mr.  Craxe.  I  agree  with  that. 

I  think  the  committee  felt  both  aspects  of  it  were  important. 

Mr.  Blakey.  So  I  take  it,  you  are  testifying  now  in  support  of  the 
broader  provisions  of  S.  1400  and  perhaps  the  minority  view  of  the 
Brown  Commission,  and  not  in  favor  of  S.  1  and  the  majority  of  the 
Brown  document? 

Mr.  Craxe.  I  am  personally.  The  distinction  was  not  one  to  which 
the  committee  addressed  itself. 

Mr.  Blakey.  Are  you  aware  of  the  views  of  the  Business  Law 
Section  of  the  American  Bar  Association  made  known  to  this  sub- 
committee ? 

I  understand  they  had  some  serious  doubts  about  the  sanction  as 
opposed  to  notice  as  a  technique  of  invoking  restitution? 

Mr.  Craxe.  I  am.  I  am  also  aware  the  criminal  law  section  has 
taken  positions  which  are  not  all  consistent  which  the  positions  the 
antiti-ust  section  took.  In  different  areas  of  the  law  different  prob- 
lems may  be  pi-esented. 

I  am  sure,  Mr.  Blakey,  that,  given  more  time,  I  might  comment  on 
other  provisions,  and  I  think  other  antitrust  lawyers  might  comment 
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on  still  additional  provisions.  Two  that  immediately  come  to  mind 
are  the  false  advertising  provisions  and  the  regulatory  offense  pro- 
visions of  section  2-8F6  of  S.  1.  I  did  not  comment  on  either  of 
these  in  my  written  testimony.  I  did  not  comment  on  the  regulatory 
offenses,  because  as  I  read  the  bill,  there  is  no  intention  to  amend  the 
antitrust  statutes,  so  that  they  would  carry  criminal  penalties  for 
regulatory  offeiiscs. 

I  did  not  comment  on  the  false  advertising  question,  although 
some  of  my  colleagues  believe  this  would  work  substantial  hardships^ 
particularly  in  the  area  where  you  offer  a  "special"  and  you  can  be 
criminally  liable  if  you  don't  have  enough  for  everybody  that  comes 
in  and  don't  know  the  approximate  ciuantity  which  will  be  available. 
There  was  the  statement  from  some  of  ni}'  colleagues  that  it  would 
be  very  difficult  in  practice  to  determine,  for  example,  exactly  how 
many  cases  of  eggs  would  be  on  the  shelf  at  sale  price. 

I  mention  that  because,  as  drawn.  S.  1  and  S.  1400  would  be  the 
most  comprehensive  revision  of  the  antitrust  laws  since  the  Clayton 
Act  became  law.  I  would  hate  to  see  it  done  without  more  people  fa- 
miliar with  the  antitrust  field  expressing  their  views  on  the  bills. 

Mr.  Blakf^y.  I  take  it,  as  to  the  unfair  commercial  practices  pro 
vision,  that  the  thrust  of  your  statement  is  that  you  would  rather  see 
that  factored  out  as  a  separate  statute  and  processed  independently 
of  S.  1? 

Mv.  Crane.  I  would. 

I  would  also  rather  see  the  changes  in  antitrust  laws  which  are  in 
S.  1  and  S.  1400,  if  the  changes  are  to  be  made  in  the  way  the  bills 
now  provide,  I  would  rather  see  that  done  in  a  special  statute,  too. 

Mr.  Blakey.  If  changes  were  made  along  the  lines  suggested  by 
the  previous  questions,  I  tal-ce  it  you  wouldn't  feel  that  way? 

Mr.  Crane.  That  is  correct.  That  has  to  be  a  personal  view. 

Senator  Hruska.  Tliank  you  very  nmch,  Mr.  Ci'ane.  You  have 
given  us  a  good  analysis. 

In  all  fairness,  I  must  say  I  don't  agree  with  all  your  conclusions 
or  recommendations  and  I  am  sure  you  didn't  expect  us  to.  I  am 
sure  some  of  the  other  members  of  the  committee  would  feel  like- 
wise. 

As  to  S.  1  and  S.  1400,  would  you  finalize  that  when  you  get  ac- 
tion by  your  section? 

Mr.  Crane.  I  w^ill.  Senator. 

I  am  not  sure  how  long  that  will  take.  It  is  a  long  process.  I  think 
the  report  we  sent  to  you  on  the  Brown  Commission  recommenda- 
tions took  roughly  2  years  to  prepare  and  get  through  channels.  But 
I  v/ill  certainly  pursue  that  and  send  you  the  information. 

Senator  PIruska.  In  the  meantime,  if  the  staff  or  members  of  the 
committee  have  further  questions,  we  would  like  to  correspond  with 
you  by  letter  and  get  further  collaboration  on  one  or  another  of 
these  points. 

Thank  you  for  coming. 

Mr.  Blakey.  I  would  like  to  particularly  express  my  appreciation 
on  behalf  of  the  staff'.  This  testimony  is  very  detailed  and  very  tech- 
nical, and  is  extremely  lielpful  to  us.  It  is  a  yeoman's  public  service 
from  a  very  busy  lawyer  like  you  who  must  work  in  the  night  to 
produce  some  of  the  things  that  are  shown  here. 
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Senator  HursKA.  Mr.  Chuinbris,  Minority  Counsel  to  the  Anti- 
trust and  Monopoly  Siibcomnnttee,  has  been  in  the  room.  He  has 
cone  over  your  statenierit.  He  lias  expressed  thoughts  similar  to 
those  of  Mr.  Blakey. 

Mr.  Crane.  You  are  extremely  kind.  We  welcomed  the  opportu- 
nity to  be  able  to  discuss  the  bills  with  you. 

[Full  text  follows :] 

Testimony  of  Mark  Crane,  Member  of  the  Committee  on  Criminal  Practice 
AND  Procedure  of  the  Antitrust  Section  of  the  American  Bar  Association 

Antitrust  offenses  can  be  criminal  offenses,  but  they  form  only  a  small  part 
of  the  law  reform  which  you  are  considering.  The  question  which  I  will  dis- 
cuss is  simply :  What  is  the  impact  on  antitrust  enforcement  of  the  proposed 
changes  in  the  fi'iminal  laws.  By  focusing  on  this  one  aspect  of  the  two  bills 
under  consideration — S.l  and  S.1400 — I  hope  that  I  can  help  uncover  some 
pioblems  that  may  have  gone  unnoticed  in  the  course  of  pursuing  the  much 
broader  task  in  which  you  are  engaged. 

I  am  here  today  because  I  am  a  member  of  the  Committee  on  Criminal 
Practice  and  Procedure  of  the  Antitrust  Section  of  the  American  Bar  Associa- 
tion. This  Committee  has  prepared  a  written  report  on  the  recommendations  of 
the  National  Commission  on  Reform  of  Federal  Criminal  Laws  (the  Brown 
Commission),  which  was  submitted  to  the  Staff  of  this  Subcommittee  last 
November.  This  Report  represents  the  views  of  the  Antitrust  Section,  and  I 
request  that  it  be  made  part  of  the  record  of  these  hearings. 

S.l  and  S.1400  grew  out  of  the  Brown  Commission  Report,  but  differ  in  sub- 
stantial resiwcts  from  it.  In  fact,  many  of  the  most  important  problems  pre- 
sented by  the  bills  for  antitrust  enforcement  were  not  involved  in  the  Brown 
Commission's  recommendations.  Thus,  I  will  be  talking  in  large  measure  about 
subjects  which  were  not  covered  at  all  in  my  Committee's  Report. 

Because  of  time  limitations,  I  have  not  been  able  to  clear  my  remarks  with 
the  Council  of  the  Antitrust  Section,  and  they  must,  therefore,  be  considered 
as  my  personal  views  and  not  necessarily  those  of  the  Antitrust  Section  or  the 
American  Bar  Association  except  to  the  extent  that  I  specifically  indicate  oth- 
erwise. 

CHANGES    FOR    CRIMINAL    LIABILITY 

Let  me  turn  first  to  the  effects  of  the  conforming  amendments  to  the  anti- 
trust laws  which  appear  in  Section  316  of  S.l  on  pages  325-6  of  the  bill. 
These  changes,  while  simple  in  form,  would  have  extensive — and  perhaps  unin- 
tended— consequences  for  antitrust  enforcement. 

Deletion  of  Attempts  to  Monopolize  from  Section  2 

First,  Section  316 (a) 2  amends  Section  2  of  the  Sherman  Act  to  strike  out 
the  words  "or  attempt  to  monopolize".  The  purpose  of  this  deletion  is  appar- 
ently to  make  it  clear  that  an  attempt  to  monopolize  falls  witihn  the  general 
section  on  criminal  attempts — Section  1-8A4.  Such  an  intention  was  indicated 
by  Senator  McClellan's  observation  that  "the  general  provision  on  attempt  is 
applicable  to  every  federal  crime  except  as  specifically  excluded  in  the  section 
on  a  specific  offense"  and  will  "eliminate  the  need  for  si)ecial  attempt  stat- 
utes". (Congressional  Record,  Volume  119,  No.  6,  Januarv  12,  1973,  at  page 
S-.569.) 

Putting  aside  for  the  moment  the  substantial  changes  that  Section  1-2A4 
would  make  in  the  substantive  law  of  attempts  to  monopolize,  a  collateral 
effect  of  deleting  attempts  to  monopolize  from  Section  2  of  the  Sherman  Act 
would  be  to  deny  private  parties  the  right  to  obtain  treble  damages  for  inju- 
ries resulting  from  such  attempts. 

Section  4  of  the  Clayton  Act  provides  that  "any  person  who  shall  be  injured 
in  his  business  or  proi)erty  by  reason  of  anything  forbidden  in  the  antitrust 
laws,  may  sue  *  *  *  and  sliall  recover  threefold  the  damages  by  him  sustained, 
and  the  cost  of  suit,  including  a  reasonable  attorney's  fee."  (15  U.S.C.  §  15) 
The  key  words  are  "anything  forbidden  in  the  antitrust  laws"  since  the 
Supreme  Court  has  held  that  no  right  to  recover  treble  damages  can  result 
from  allegedly  anticompetitive  conduct  which  is  not  proscribed  by  the  antitrust 
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laws.  Nashville  Milk  Co.  v.  Carnation  Co.,  355  U.S.  373  (1958),  holding  that  a 
violation  of  Section  3  of  the  Robinson-Patman  Act  could  not  be  redressed  by 
treble  damages  because  it  was  not  part  of  the  antitrust  laws. 

TI;e  "antitrust  laws",  as  used  in  Section  4  of  the  Clayton  Act,  are  defined  in 
Se<^tion  1  of  that  Act,  15  U.S.C.  §12,  to  include  Section  2  of  the  Sherman  Act. 
Thev  do  not.  obviously,  include  the  general  attempts  section  of  S.l,  nor  should 
Section  1  of  the  Clayton  Act  be  amended  to  include  in  the  definition  of  the 
antitrust  laws  a  general  attempts  section  in  the  new  Criminal  Code  which 
deals  principally  with  criminal  activity  having  nothing  to  do  with  antitrust 
offeu'^es. 

Thus,  the  effect  of  deleting  attempts  to  monopolize  from  Section  2  of  the 
Sherman  Act  would  be  to  eliminate  the  right  of  private  parties  to  sue  for 
treble  damages — p.  right  which  the  Supreme  Court  has  said  is  "not  merely  to 
provide  private  relief,  but  ...  to  serve  as  well  the  high  purpose  of  enforcing 
the  nutitrust  laws".  Zenith  Radio  Corp.  v.  Hazeltine  Research  Inc.,  395  U.S. 
100.  130-1  (1969).  I  would  oppose  such  a  change. 

Imposing  Criminal  LiaMlity  for  Violation  of  the  Clayton  and  RobinsorirPatman 
Acts 

Another  substantial,  and  perhaps  inadvertent,  change  in  the  antitrust  laws  is 
made  in  the  Robinson-Patman  and  Clayton  Acts  by  Sections  316(c)  and 
316((i»,  respectively,  of  the  conforming  amendments  in  S.l. 

Taking  the  Robinson-Patman  Act  first.  Section  316(c)  amends  the  last  para- 
graph of  Section  3  of  the  Robinson-Patman  Act.  That  paragraph  now  provides 
■a  fine  or  imprisonment  for  "any  person  violating  any  of  the  provisions  of  this 
section".  (15  U.S.C.  §  13a ;  emphasis  supplied.)  The  language  in  the  conforming 
amendments  to  S.l  would  replace  the  quoted  phrase  with  one  providing  crimi- 
nal penalties  for  "any  person  violating  any  of  the  provisions  of  this  Act". 
(Emphasis  supplied.)  Thus,  while  at  the  present  time  criminal  penalties  attach 
only  f)  the  violatiMu  of  one  sortion  of  the  Robinson-Patman  Act,  the  amend- 
-ment  vy-ould  appear  to  make  any  violation  of  the  entire  act  a  criminal  offense, 
including  any  violation  of  Section  2.  (15  U.S.C.  §13)  This  would  mean  that  any 
price  discrimination  offense  would  carry  with  it  criminal  penalties,  sweeping 
away  the  present  distinction  between  those  offenses  iu  Section  2  where  a  price 
discrimination  occurs  without  an  express  intent  to  injure  a  competitor  and 
those  offenses  in  Section  3  where  the  price  discrimination  results  from  specific 
knowledge  that  a  competitor  cannot  respond  with  equal  concessions  or  "for  the 
purpose  of  destroying  competition  or  eliminating  a  competitor".  (15  U.S.C. 
§l?.a ) 

Similarly,  Section  316(d)  of  the  conforming  amendments  to  S.l  would  amend 
the  fourth  paragraph  of  Section  10  of  the  Clayton  Act.  (15  U.S.C.  §20)  At  the 
present  time,  the  paragraph  l>eing  amended  provides  criminal  penalties  for  any 
common  carrier,  or  director,  agent,  manager  or  oflScer  of  a  common  carrier, 
who  "shall  violate  this  section".  (Emphasis  supplied.)  The  proposed  amend- 
ment provides  for  criminal  penalties  against  "any  person  who  violates  this 
Act".  (Emphasis  supplied.)  Thus,  while  at  the  present  time  there  are  provided 
criminal  penalties  for  common  carriers,  and  their  agents  who  violate  Section 
10  of  the  Clayton  Act,  the  proposed  amendment  would  make  the  entire  Clayton 
Act  a  criminal  statute.  Such  an  amendment  would,  for  the  first  time,  impose 
criminal  penalties  upon  corporations — and  on  their  responsible  officers  and 
directors— who  engage  in  mergers  found  to  violate  Section  7  (15  U.S.C.  §18)  ; 
who  enter  into  exclusive  dealing  contracts  found  to  violate  Section  3  (15 
U.S.C.  §  14)  ;  or  who  serve  as  directors  of  two  or  more  corporations  which  are 
found  to  be  competitors  in  violation  of  Section  8  (U.S.C.  §19). 

The  inappropriateness  of  criminal  sanctions  for  mergers,  exclusive  dealing 
contracts,  interlocking  directorates  and  price  discrimination  is  apparent  from 
the  standard  of  illegality  used  in  the  sections  creating  those  offenses — a  stand- 
ai-d  phrased  in  terms  of  future  probability. 

Section  2  of  the  Robinson-Patman  Act  (price  discrimination),  Section  3  of 
tlip  Clayton  Act  (exclusive  dealing  contracts),  and  Section  7  of  the  Clayton 
Act  (mergers)  each  condemns  the  conduct  it  makes  illegal  only  if  the  effect  of 
such  conduct  "may  be  substantially  to  lessen  competition  or  tend  to  create  a 
monopoly"  in  any  line  of  commerce.  Section  8  of  the  Clayton  Act  condemns  a 
director  who  sits  on  the  boards  of  two  or  more  corporations  who  are  competi- 
tors "so  that  the  elimination  of  competition  by  agreement  between  them  would 
"onstitute  a  violation  of  any  of  the  provisions  of  any  of  the  antitrust  laws", 
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including  agreements  violating  Section  3  and  Section  7  with  their  future  stand- 
ards of  liability.  When  the  ta.sk  is  to  determine  what  a  result  "may  be"  or 
whether  conduct  "tends"  to  create  a  prohibited  condition,  reasonable  men  may 
differ,  and  criminal  penalties  are  singularly  inappropriate. 

An  example  familiar  to  Congress  shows  the  problems  involved  in  imposing 
criminal  sanction  for  an  action  which  is  illegal  only  if  it  "may"  substantially 
lessen  competition  or  "tend"  to  create  a  monopoly.  The  Bank  Merger  Act  of 
1966  provided  that  any  bank  merger  consummated  before  June  17,  1903  "shall 
be  conclusively  presumed  not  to  violate"  Section  7  of  the  Clayton  Act.  (Pub. 
Law  S9-356,  80  Stat.  7,  Feb.  21,  1966,  §2 (a))  At  least  one  of  the  mergers 
blessed  by  the  Bank  Merger  Act  had  previously  been  held  to  be  illegal  by  a 
District  Court.  United  States  v.  Manufacturers  Hanover  Trust  Company,  240 
F.  Supp.  867  (S.D.  N.Y.  1965).  If  the  conforming  amendments  to  S.l  had  been 
law  in  tlie  1960's,  the  corporations  involved  in  those  mergers,  and  their  respon- 
sible oflBcers  and  directors,  would  have  been  liable  to  criminal  prosecution  for 
conduct  which  Congress  later  approved — and  might  well  have  been  convicted 
before  Congress  could  act. 

A  further  complication  in  making  anticompetitive  mergers  (and  other  simi- 
lar conduct)  criminal  offenses  is  that  a  merger,  legal  when  it  was  consum- 
mated, may  become  illegal  by  reason  of  subsequent  changes  in  the  market.  In 
United  States  v.  dul'ont  (General  Motors),  353  U.S.  586  (1957),  the  Supreme 
Court  permitted  the  Department  of  Justice  in  1949  to  attack  duPont's  pre-1920 
acquisition  of  a  23%  stock  interest  in  General  Motors  because  ''at  the  time  of 
suit,  there  [was]  a  reasonable  probability  that  the  acquisition  [was]  likely  to 
result  in  the  condemned  restraints".  (353  U.S.  at  607;  emphasis  supplied.) 
Whether  there  was  a  similar  probability  when  the  merger  occurred  is  immate- 
rial because  "the  Government  may  proceed  at  any  time  that  an  acquisition  may 
be  said  with  reasonable  probability  to  contain  a  threat  that  it  may  lead  to  a 
restraint  of  commerce  or  tend  to  create  a  monopoly  of  a  line  of  commerce." 
(3.53  U.S.  at  597) 

Such  a  result  is  possible  because  no  intent  to  lessen  competition  or  create  a 
monoix)ly  is  required  for  a  Section  7  violation.  In  duPont,  the  Court  stressed 
that : 

"the  fact  that  all  concerned  in  high  executive  posts  in  both  companies  acted 
honorably  and  fairly,  each  in  the  honest  conviction  that  his  actions  were  in 
the  best  interests  of  his  own  company  and  without  any  design  to  overreach 
anyone,  including  duPont's  competitors,  does  not  defeat  the  Government's  right 
to  relief.  It  is  not  requisite  to  the  proof  of  a  violation  of  §  7  to  show  that 
restraint  or  monopoly  was  intended."  (353  U.S.  at  607) 

Thus,  one  corporation  may  merge  with  another  under  market  conditions 
which  make  the  merger  seem  lawful.  These  conditions  can  then  change  and  the 
government  can  charge  that  the  merger  violated  Section  7  on  the  theory  that, 
under  the  changed  market  conditions,  it  "may"  (perhaps  for  the  first  time) 
substantially  lessen  competition  or  "tend"  to  create  a  monopoly.  In  duPont, 
this  resulted  only  in  civil  remedies.  If  S.l  becomes  law,  it  could  result  in  crim- 
inal pi'osecutions  for  the  corporations  and  their  officers  and  directors. 

Indeed,  standards  of  liability  phrased  in  terms  of  "may"  or  "tend"  make  it 
so  difficult  for  the  pi'ospective  off'ender  to  determine  where  lies  the  line 
between  the  criminal  and  the  permissible  as  to  raise  a  question  whether  they 
are  constitutionally  vague  when  they  become  criminal  offenses.  United  States 
v.  Harriss,  347  U.S.  612,  617  (1954)  (a  statute  must  be  siifficiently  definite  "to 
give  a  person  of  ordinax-y  intelligence  fair  notice  that  his  contemplated  conduct 
is  forbidden  by  the  statute".) 

Elevating  Antitrust  Violations  to  the  Status  of  Felonies 

The  conforming  amendments  to  S.l  make  violations  of  Sections  1,  2  and  3  of 
the  Sherman  Act  and  all  provisions  of  the  Robinsou-Patman  and  Clayton  Acts 
felonies.  Px-esent  law  provides  criminal  penalties  for  Sections  1,  2  and  3  of  the 
Sherxnan  Act,  but  each  section  specifically  provides  that  conviction  shall  be 
conviction  of  a  misdemeanor.  (15  U.S.C.  §§1,  2,  3).  As  already  noted,  most  sec- 
tions of  the  Clayton  and  Robinson-Patm;ui  Acts  do  not  now  include  criminal 
penalties,  and  those  sections  which  do — Section  3  of  the  Robinson-l'atman  Act 
(15  U.S.C.  13a)  and  Section  10  of  the  Clayton  Act  (15  U.S.C.  §20)— do  ixot 
provide  that  violations  are  felonies. 

The  change  in  antitrust  offen.ses  from  misdemeanoi'S  to  felonies  has  many 
collateral  consequences.  Indictment  procedures  must  be  used  instead  of  permit- 
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ting  a  case  to  proceed  on  information  as  the  Justice  Department  sometimes 
does  in  antitrust  eases  when  the  indictment  returned  proves  unsatisfactory  for 
some  reason.  Of  even  greater  importance  are  tlie  coUateral  consequences  wliich 
occur  to  the  convicted  felon — most  of  which  result  from  State  law.  See  law. 
See  "2'/!-e  Collateral  Consequences  of  a  Criminal  Conviction"  23  Vand.  L.  Rev. 
929  (1970) 

In  the  overwhelming  majority  of  States  a  convicted  felon  loses  his  right  to 
vote,  and  in  many  States  he  cannot  hold  public  office.  (23  Vand.  L.  Rev.  at 
975-7,  991-4)  If  a  member  of  a  licensed  occupation,  his  State-granted  license 
can  be  revoked.  (23  ^'and.  L.  Rev.  at  1010-1)  Certainly,  employers  will  look 
differently  upon  a  convicted  felon  than  upon  other  prospective  employees,  and 
civil  rights  laws  do  not  prevent  discrimination  against  felons  in  hiring.  (23 
Vand.  L.  Rev.  at  1001-2)  Life  insurance  companies  may  be  reluctant  to  insure 
convicted  felons  at  normal  rates,  and  automobile  insurance  may  not  be  avail- 
able to  them.  (23  Vand.  L.  Rev.  at  1110-1,  1121-4)  Many  State  pension  plans 
require  a  felon  to  forfeit  his  pension  rights  and  corporate  plans  may  involve 
pension  forfeiture  by  a  convicted  felon  either  directly  or  because  of  his  inabil- 
ity to  continue  working  for  the  employer.  (23  Vand.  L.  Rev.  at  1125-32) 

A  felony  conviction  prevents  the  man  from  acting  as  an  executor,  adminis- 
trator or  guardian  in  many  States,  even  after  his  release,  (23  Vand.  L.  Rev.  at 
lOGO-3),  and  in  other  States  conviction  of  a  felony  is  grounds  for  divorce, 
regardless  of  the  sentence  imposed.  (23  Vand.  L.  Rev.  1067-9)  In  addition  to 
these  problems,  thirteen  States — including  New  York,  Missouri  and  California 
—declare  felons  to  be  "civilly  dead"'  while  they  are  in  prison.  Although  this 
status  ends  upon  their  release  and  the  consequences  of  being  "civilly  dead" 
vary  from  State  to  State,  it  has  been  held  that  a  "civilly  dead"  felon  cannot 
contract  and  that  his  marriage  can  be  dissolved — with  consequences  which 
mav  not  be  easily  reversible  upon  release.  (23  Vand.  L.  Rev.  at  950-951, 
1031-3,  1065) 

None  of  these  consequences  follow  today  from  an  antitrust  conviction,  and  I 
do  not  mean  to  imply  that  they  would  all  flow  from  each  conviction  under  the 
antitrust  laws  even  if  antitrust  offenses  become  felonies.  But  they  could,  and 
some  of  them  undoubtedly  would.  As  Chief  Justice  Warren,  dissenting  in 
Parker  v.  Ellis,  362  U.S.  574,  593-4  (1960),  said : 

"Conviction  of  a  felony  imposes  a  status  upon  a  person  which  not  only 
makes  him  vunerable  to  futui*e  sanctions  through  new  civil  disability  statutes, 
but  which  also  seriously  affects  his  reputation  and  economic  opportunities." 
(Emphasis  in  original.) 

Without  arguing  at  the  moment  whether  the  more  serious  ramifications  of  a 
felony  conviction  are  appropriate  for  antitrust  offenders — and  heavier  fines  for 
Sherman  Act  violations  would  be  imposed  by  S.7S2,  presently  being  considered 
by  the  Senate  Subcommittee  on  Antitrust  and  Monopoly — it  would  appear  that 
the  collateral  consequences  of  making  antitrust  offenses  felonies  were  not 
intended  by  the  draftsmen  of  S.l.  The  conforming  amendments  to  S.l  make  all 
antitrust  violations  Class  E  felonies,  for  which  the  prison  term  may  not  exceed 
one  year.  This  is  the  same  prison  term  which  is  presently  provided  in  Sections 
1,  2,  and  3  of  the  Sherman  Act,  Section  3  of  the  Robinson-Patman  Act,  and 
Section  10  of  the  Clayton  Act.  S.l  also  leaves  the  fines  to  be  imposed  for  anti- 
trust offenses  at  the  same  levels  as  at  the  present  time.  (Compare  §316 (a), 
(c)  and  (d)  in  S.l  with  15  U.S.C.  §§1,  2,  13a  and  20) 

S.1400,  the  Administration's  bill,  would  make  no  change  in  the  penalties 
imposed  for,  or  the  misdemeanor  classification  of,  antitrust  offenses.  If  a  crime 
outside  of  Title  18  is  classified  (e.g.  Sherman  §1),  the  classification  remains;  if 
it  is  unclassified  but  carries  a  penalty  of  more  than  six  months  (e.g.  Robin- 
son-Patman §2),  it  is  a  Class  A  misdemeanor.  (S.1400,  §2002).  Thus,  it  would 
appear  that  S.l  will  subject  antitrust  violators  to  substantially  harsher  conse- 
quences than  either  the  present  law  or  S.1400,  both  of  which  make  antitrust 
offenses  misdemeanors.  Since  S.l  does  not  have  greater  stated  penalties  for 
antitrust  offenses,  it  should  not  impose  more  severe  punishment  indirectly  by 
denominating  those  offenses  felonies. 

Destruction  of  Corporate  Records 

The  conforming  amendments  in  S.l  amend  the  Federal  Trade  Commission 
Act  by  Section  316(e)  (3)  (at  page  326)  to  incorporate  the  provisions  of  Sec- 
tions 2-6D3,  a  section  which  makes  it  a  felony  to  make  a  false  entry  in  or  to 
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<1tstroy  ;i  govprnmeiil  record.  SecMon  2-603  includes  within  a  definition  of 
g'tvernuu'nt  record  a  "record,  document  or  tiling  required  to  be  kept  under  a 
statute  wliich,  in  fact,  expressly  involves  the  sanctions  of  this  section"'.  Appar- 
ently the  amendment  to  the  second  paragraph  of  Section  10  of  the  Federal 
Trade  Commission  Act  (15  U.S.C.  50)  is  intended  to  expressly  invoke  the 
,sanctions  of  Section  2-6D3. 

At  the  present  time,  the  second  paragraph  of  Section  10,  among  other  things, 
makes  it  a  crime  to  "willfully  make  or  cause  to  be  made  any  false  entry  in 
any  account,  record  or  memorandum  kept  'oy  any  corporation"  sul)ject  to  that 
Act,  or  to  "remove  out  of  the  jurisdiction  of  the  United  States  *  *  *  or  will- 
fully refuse  to  submit  to  the  commission  *  *  *  any  documentary  evidence".  (15 
L'.s!c.  §50) 

By  its  terms,  this  language  could  be  construed  to  require  every  corporation 
subject  to  Federal  Trade  Commission  jurisdiction  to  retain  all  its  records 
indefinitely.  See  Beckstrom.  "Destruction  of  Documents  with  Federal  Antitrust 
Significance",  61  NW.U.L.Rev.  687  (1966)  at  694-5.  However,  in  the  only  case 
which  I  have  found  that  considered  the  point,  the  scope  of  this  language  was 
limited  to  "false  entries  in  records  required  to  he  kept  by  the  Act  or  by  order 
of  the  Commission",  even  though  no  such  limitation  is  apparent  on  the  face  of 
Section  10  itself.  United  States  v.  Camion,  117  F.Supp.  294  (N.D.  111.  1953; 
Emphasis  Supplied.) 

This  is  a  reasonable  limitation  :  without  it.  criminal  sanctions  would  apply 
to  any  erroneous  entry  in,  nnd  every  disposition  of,  any  document  kept  by  any 
corporation  subject  to  FTC  jurisdiction,  which  includes  "any  corporation 
engaged  in  commerce,  excepting  banks  and  common  carriers".  (15  U.S.C.  §46. 
FTC  Act  §6)  Such  a  sweeping  criminal  provision  would  l)e  distinguished 
cliiefly  by  its  unenfoiT-eability,  and  would  probably  be  construed  more  narrowly 
than  its  literal  language  to  avoid  any  constitutional  question  concerning  it.  See 
Beckstrom,  "Destruction  of  Documents  with  Federal  Antitrust  Significance",  61 
NW.U.T-.Rev.  Gs7  (10fl6)  at  095. 

It  would  seem  that  the  legitimate  law  enforcement  needs  would  be  met  if 
Section  10  of  the  Federal  Trade  Commission  Act  were  amended  to  conform  to 
the  present  construction  of  its  language  by  the  courts.  This  could  he  accom- 
plished if  the  proposed  conforming  amendment — §316(e)(3) — were  amended  to 
read : 

"Any  account,  record  or  memorandum  required  to  be  kept  by  the  Act  or  by 
order  of  the  commission  is  subject  to  the  provisions  of  Section  2-6D3  of  Title 
18,  United  States  Code". 

The  Administration's  bill — S.1400 — tackles  a  similar  problem  in  a  different 
way.  Section  1325  makes  it  a  felony  to  alter  or  destroy  a  document  "with 
intent  to  impair  its  integrity  or  availability  in  an  official  proceeding",  even 
tliough  no  such  proceeding  is  "pending  or  about  to  be  instituted"  when  the 
d'^'cument  is  altered  or  destroyed.  S.1400  defines,  in  Section  111,  an  official  pro- 
ceeding as  being  a  proceeding  before  "any  government  agency  or  any  public 
servant  who  is  authorized  to  take  oaths",  including  notaries  public.  Thus,  the 
effect  of  S.1400  is  to  make  it  a  felony  to  dispose  of  documents  if  the  person  or 
corporation  destroying  them  has,  among  other  purposes,  the  thought  that  the 
documents  will  be  unavailable  in  any  litigation,  civil  or  criminal,  that  may  be 
instituted  at  a  future  time. 

One  of  the  principal  pi'oblcms  which  corporations  have  today  is  record  reten- 
tion. The  advent  of  copiers  and  computers  has  vastly  increased  the  volume  of 
records  which  have  to  be  stored,  and  the  cost  of  retaining  them  indefinitely 
has  prompted  most  corporations  to  adopt  regular  document  retention  and  dis- 
posal programs. 

Section  1325  of  S.1400  would  seriously  impede  such  programs  or  perhaps 
stop  them  entirely.  In  antitrust  cases  extensive  market  analy.ses  are  necessary 
and  the  defendant's  way  of  doing  business  is  at  issue.  Tens  of  thousands  of 
documents  are  produced  in  individual  cases,  and  when  the  question  is  what 
corporate  documents  might  be  relevant  to  any  antitrust  case  that  might  be 
l)rought  in  the  future — either  against  the  corporation  having  the  documents  or 
agaiiist  one  of  its  competitors — nearly  every  piece  of  paper  in  the  files  would 
present  the  possibility  of  being  relevant  itself  or  being  a  lead  to  admissible 
evidence.  In  either  case,  it  could  not  be  destroyed. 

Tf  ('or])orate  officials  took  the  risk  of  destroying  documents  anyway — even 
though  no  antitrust  case  was  then  "pending  or  about  to  be  instituted" — they 
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wouid  be  guilty  nnder  Section  1325,  imless  the  jury  concluded  that  they  had 
no  "intent  to  impair  the  documents  *  *  *  availability  in  an  official  proceed- 
ing", including-  its  availal'ility  at  a  deposition  before  a  notary  public.  No 
niattti-  how  lionorable  their  intentions,  they  might  have  considerable  difficulty 
convincing  a  jury  of  their  pui'ity  of  mind  if  the  destroyed  documents  assume 
crucial  importance  in  later  litiKatiou.  In  those  circumstances,  it  would  be  easy 
for  tl>e  jury  to  conclude  that  they  intended  the  reasonable  consequences  of 
their  acts — ^that  having  intended  to  destroy  the  documents,  they  also  intended 
to  make  them  unavailable  in  litigation. 

Section  1325  of  S.14SJ0  goes  far  beyond  present  law  whi'u  it  makes  document 
destruction  a  crime  even  though  no  proceeding  is  "pending  or  about  to  be  in.sti- 
tuted"  at  the  time  the  document  is  destroyed.  Present  authority  requires  that, 
for  document  destruction  to  be  a  criminal  offense,  the  defendant  must  know 
"that  tliere  was  some  iii(iuiry  in  which  these  papers  might  be  required  or  that 
tiie  grand  jury  had  requested  them,  or  perhaps  both".  United  States  v.  Sicgel, 
152  F.  Supp.  370,  376  ( H.D.  N.Y.  1957 >  :  cf.  United  States  v.  SoJow,  138  F. 
Supp.  812   (S.D.  N.Y.  VXjQ) 

It  would  seem  that  the  legitimate  interests  of  society  in  preventing  the  docu- 
ment destruction  from  impeding  antitrust  enforcement  would  be  served  if  Sec- 
tion 1325  of  S.1400  were  amended  to  limit  its  scope  to  documents  altered  or 
destrifved  with  intent  to  impair  their  availability  in  proceedings  which  were 
either  pending  or  about  to  be  instituted  when  the  documents  were  destroyed. 
Sucli  a  rule,  which  still  goes  substantially  further  than  present  law,  would 
perm-t  corporations  to  engage  in  record  retention  and  disposal  programs  at 
other  times  withor.t  fear  of  criminal  conseiiuences. 

Criminal  Attempts,  Conspiracies  and  Solicitation 

Both  S.l  and  S.1400  contain  general  sections  dealing  with  criminal  attempts 
(§1-2A4  in  S.l;  §1001  in  S.1400),  and  these  sections  apply  to  antitrust  offen- 
ses. {§1004(b)  in  S.1400;  Remarks  of  Senator  McClellan,  Congressional  Record, 
Vol.  119,  No.  6,  January  12,  1973,  at  page  S-569). 

We  have  already  discussed  the  consequences  of  removing  an  attempt  to 
monopolize  from  the  Sherman  Act.  However,  in  addition  to  that  problem,  the 
standards  set  forth  in  both  S.l  and  S.1400 — an  int^ent  to  commit  a  crime  plus 
conduct  which  corroborates  this  intent — would  place  in  doubt  the  relevance  of 
existing  law  which  has  been  developed  in  antitrust  litigation  on  a  case-by -case 
basis  over  nearly  a  century. 

At  the  present  time,  in  order  to  be  convicted  of  an  attempt  to  monopolize,  it 
must  be  shown  that  there  is  a  dangerous  probability  that  the  defendants  will 
succeed  in  obtaining  monpoly  power.  Ameilcan  Tobacco  Corp.  v.  United  States, 
328  U.S.  781,  785  (i946)  ;  Cliff  Food  Stores  v.  Kroger  Company,  All  F.2d  203, 
207  (5  Cir.  1969)  ;  Highland  Dairy  Inc.  v.  Kroger  Company,  402  F.2d  968,  971 
(8  Cir.  1968)  Before  courts  conclude  that  there  is  a  dangerous  probability  that 
an  attempt  to  monopolize  will  succeed,  the  plaintiff  has  generally  been  required 
to  show  that  the  defendant  had  a  significant  share  of  the  market  in  which  the 
attempt  to  monopolize  occurred.  Walker  Process  Equipment  Inc.  v.  Food 
Machinery  cG  Chemical  Corp.,  382  U.S.  172  (1965)  ;  Bernard  Food  Industries, 
Inc.  V.  Dietene  Co.,  415  F.2d  1279,  1284  (7  Cir.  1969)  cert  denied,  397  U.S.  912 
(1970)  :  Highland  Dairy  Inc.  v.  Kroger  Company,  402  F.2d  968,  974  (8  Cir. 
1968)  ;  contra  Industrial  Building  Materials  Inc.  v.  Inter-ohemical  Corp.,  437 
F.2d  1336.  1344  (9  Cir.  1970)  ;  Lessig  v.  Tidewater  Oil  Co.,  327  F.2d  459,  474-5 
(9  Cir.  1964),  cert,  denied,  377  U.S.  993  (1964).  This  requirement  flows  natu- 
rally from  the  fact  that  the  crime  being  attempted — monopolization — can  only 
occur  in  the  context  of  a  specific  market.  United  States  v.  Grinnell  Corp.,  384 
U.S.  563  (1966)  ;  United  States  v.  DuPont  {Cellophane),  351  U.S.  377  (1956). 

A  dangerous  probability  of  success  might  or  might  not  be  construed  by 
future  antitrust  courts  to  be  the  same  thing  as  the  "conduct  which,  in  fact, 
corroborates  his  intent"  required  by  Section  1001  in  S.1400  and  the  "conduct 
constituting,  in  fact,  a  substantial  step  toward  commission"  of  a  crime 
required  by  Section  1-2A4  in  S.l.  There  is  certainly  a  real — perhaps  even  dan- 
gerous— probability  that  these  new  words  wiU  be  construed  to  mean  something 
different  from  the  dangerous  probability  of  sucess  in  a  specific  market  which 
is  required  today  for  an  attempt  to  monopolize  conviction. 

The  risk  that  a  general  attempts  section  would  not  incorporate  this  require- 
ment when  applied  to  attempts  to  monopolize  is  underscored  by  an  examina- 
tion of  the  examples  given  in  Section  1-2A4  of  S.l  for  conduct  which  would 
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constitute  a  "substantial  step  toward  commission"  of  a  crime.  These  examples 
include  lying  in  wait  for  the  victim ;  rcconuoitering  the  place  where  the  crime 
is  to  be  committed ;  enticing  the  victim  to  the  place  where  the  crime  is  to  be 
committed ;  entering  a  structure  where  the  crime  is  to  be  committed ;  and  pos- 
sessing or  collecting  material  to  be  used  in  connection  with  the  crime. 

Tliese  standards  fit  nicely  with  attempts  to  commit  many  common  law 
crimes,  such  as  rape,  murder  or  robbery.  They  are  wholly  inapplicable  to  an 
attempt  to  monopolize.  One  can  envision  the  prosecution  offering  evidence,  in 
an  effort  to  comply  with  these  examples,  that  the  incipient  monopolist  took 
substantial  steps  toward  completion  of  its  crime  by  lying  in  wait  for  its  unfor- 
tunate competitor  at  the  Metropolitan  Club,  by  skulking  about  its  headquarters 
office  (the  "structure"  where  the  crime  was  to  be  committed)  or  rcconuoitering 
the  market  through  the  use  of  market  surveys  and  public  opinion  polls. 

It  simply  seems  inappropriate  to  wipe  away  the  standards  which  judges 
have  developed  over  83  years  for  determining  when  an  attempt  to  monopolize 
exists  and  substitute  for  them  general  standards  designed  with  common  law 
crimes  in  mind — a  position  which  my  committee  and  the  antitrust  section  took 
in  a  report  which  has  been  placed  in  the  record  of  these  hearings. 

Similarly,  the  effort  to  apply  general  criminal  conspiracy  to  statutes  to  con- 
spiracies to  restrain  or  monopolize  trade  could  wipe  out  the  existing  law 
which  has  been  developed  with  those  particular  offenses  in  mind.  Both  S.l 
and  S.1400  make  it  a  crime  "to  agree  with  one  or  more  persons  *  *  *  to  engage 
in  or  cause  the  performance  of  conduct"  constituting  a  crime  and  then  take 
action  to  "effect  an  object"  of  the  agreement.  (§1-2A5  in  S.l;  §1002  in  S.1400). 

This  definition  of  conspiracy  would  apply  both  to  conspiracies  to  restrain 
trade  in  violation  of  Section  1  of  the  Sherman  Act  and  to  con.spiracies  to  mo- 
nopolize trade  in  violation  of  Section  2  of  the  Sherman  Act.  Under  S.1400,  the 
term  "conspiracy"  when  used  in  those  sections  "means  *  *  *  criminal  conspir- 
acy as  described  in  [Section  1002]"  (§1004(1))).  While  there  is  no  equivalent 
provision  in  S.l.  Senator  McClellan  mentioned  specifically  in  his  remarks  when 
he  introduced  S.l  that  the  general  conspiracy  section — Section  1-2A5 — would 
apply  in  the  antitrust  field.  (Congressional  Record,  Vol.  119,  No.  6,  January  13, 
1973,  at  page  S-569). 

The  law  of  conspiracy  iinder  the  Sherman  Act  has  developed  in  numerous 
cases  over  many  years  and  taken  particular  note  of  special  problems  in  anti- 
trust conspiracies.  My  committee  and  the  antitrust  section  concluded  in  our 
report  that  this  law  shovild  not  be  scrapped.  An  example,  not  included  in  the 
report,  may  illustrate  the  nature  of  my  concern  in  this  area. 

One  of  the  most  troublesome  questions  has  been  where  to  draw  the  line 
between  legal  and  conspiratorial  conduct  when  the  alleged  conspirators  are 
connected  with  the  same  business  enterprise.  Under  present  law  : 

1.  Parent  corporations  and  their  sul)sidiaries  conspire  in  violation  of  the 
Sherman  Act  if  they  are  held  out  as  competitors,  Kiefer-Stetcart  Co.  v.  Joieph 
E.  Seagram  d  Sons,  Inc.,  340  U.S.  211,  215  (1951),  or  if  they  act  in  concert  to 
coerce  or  restrain  third  parties,  Perma  Life  Mufflers,  Inc.  v.  International 
Parts  Corp.,  392  U.S.  134,  141-2  (1969)  ;  United  States  v.  General  Motors 
Acceptance  Corp.,  121  F.2d  376  (7  Cir.  1941),  cert,  denied,  314  U.S.  618  (1941), 
but  not  if  they  only  act  collectively  to  decide  how  they  conduct  their  own 
affairs.  Beekman  v.  Walter  Kidde  d  Co.,  Inc.,  316  F.  Supp.  1321.  1326  (EDNY 
1970),  affd  per  curiam  451  F.2d  593  (2  Cir.  1971);  Report  of  the  Attorney 
General's  Committee  to  Study  the  Antitrust  Laws  (1955)  at  34:  Letter  from 
Assistant  Attorney  General  Richard  W.  McLaren  to  Thomas  J.  O'Connell,  Gen- 
eral Counsel  of  the  Board  of  Governors  of  the  Federal  Reserve  System,  Febru- 
ary 22,  1971  (CCH  Trade  Reg.  Rep.  If  50,122) 

2.  Joint  activities  between  a  company  and  its  unincorporated  division  do  not. 
however,  constitute  a  conspiracy.  Joseph  E.  Seaqram  d  Sons,  Inc.  v.  Hawaiian 
Okc  and  I/iqvors,  Ltd.,  416  F.2d  71  (9  Cir.  1969),  cert,  denied.  396  U.S.  1962 
(1970)  :  Cliff  Food  Stores  Inc.  v.  Kroger  Co.,  4\1  F.2d  203  (5  Cir.  1969). 

3.  Officers  and  employees  of  a  single  business  enterprise  can  act  jointly  with- 
out engaging  in  a  conspiracy  in  violation  of  the  Sherman  Act.  X  el  son  Radio  d 
Supply  Co.  V.  Motorola  Inc.,  200  F.2d  911.  914  (5  Cir.  1952)  ;  see  Chapman  v. 
Riidd  Paint  d  Varnish  Co.,  409  F.2d  635,  643  n.9  (9  Cir.  1969). 

This  law,  so  laboriously  developed,  may  be  inconsistent  with  the  proposed 
general  con.spiracy  statutes.  Both  S.l  and  S.1400  define  "person"  as  including 
both  human  beings  and  organizations   (§1-1A4   (52)   in  S.l;  §111  in  S.1400). 
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There  wonld  appeal"  to  be  nothing  in  either  l)ill  which  would  prevent  the  two 
persons  wlio  conspire  from  being,  for  example,  a  manufacturing  corporation 
and  its  wholly-owned  sales  subsidiary  who  are  discussing  nothing  more  than 
the  prices  at  which  the  sales  subsidiary  will  sell  the  products  manufactured  by 
the  parent.  This  problem  could  be  avoided  if  the  legislative  history  makes  it 
clear  that  the  intention  of  Congress  is  to  retain,  in  connection  with  antitrust 
offenses,  the  present  law  governing  antitrust  conspiracies. 

There  is  an  additional  problem  with  Section  1-2A5,  the  conspiracy  provision 
in  S.l.  That  provision  is  superimposed  on  the  present  conspiracy  provisions  in 
the  Sherman  Act,  which  make  it  a  crime  to  conspire  to  restrain  or  monopolize 
trade.  Since  Section  1-2A5  of  S.l  makes  it  a  crime  to  conpire  to  commit  any 
other  crime,  apparently  it  will  be  a  felony  under  S.l  to  conspire  to  commit  the 
crime  of  conspiring  to  restrain  or  monopolize  tx-ade. 

Thus,  if  two  competitors  get  together  to  try  to  organize  a  price-fixing  con- 
spiracy among  their  fellow  competitors,  are  rebuffed  and  give  up  the  at- 
tempted conspiracy,  it  would  appear  that  they  would  be  guilty,  under  Seciton 
1-2A5,  of  conspiring  between  themselves  to  organize  a  conspiracy  to  restrain 
trade  in  violation  of  Section  1  of  the  Sherman  Act.  A  similar  problem  would 
not  appear  to  exist  in  S.1400  because  it  simply  amends  the  definition  of  con- 
spiracy in  the  Sherman  Act  to  "mean  *  *  *  criminal  conspiracy  as  described  in 
[Section  1002]".  (§1004(b)) 

It  is  doubtful  that  the  two  competitors  described  a  moment  ago  did  anything 
close  enough  to  restraining  trade  that  the  law  should  take  notice  of  their  con- 
duct. Perhaps  it  was  not  the  intention  of  the  draftsmen  of  S.l  to  reach  this 
result  since  a  conspiracy  to  organize  a  conspiracy  to  restrain  trade  sounds 
very  much  like  an  attempted  conspiracy,  and  Section  1-2A5  specifically  pro- 
vides that  criminal  attempt  "is  inapplicable  under  this  section". 

On  the  other  hand,  it  may  have  been  intended  to  attach  criminal  significance 
to  organizing  an  aborted  conspiracy  because  Section  1-2A3  of  S.l  makes  it  a 
crime  if  a  person  intentionally  "requests,  commands,  induces  or  otherwise 
endeavors  to  persuade  another  person  to  engage  in  conduct  constituting,  in 
fact,  a  crime".  Although  this  Section  specifically  excepts  criminal  attempts 
from  its  application,  it  contains  no  similar  exceptions  for  crminal  conspiracies. 
S.1400,  on  the  other  hand,  specifically  limits  its  equivalent  provision — Section 
1003 — to  certain  specified  crimes,  such  as  treason,  murder  and  trafficking  in 
hard  drugs. 

Whatever  the  merits  may  be  of  punishing  solicitation  to  commit  treason, 
murder,  or  drug  pushing,  it  is  both  unnecessary  and  unwise  to  make  it  a  crime 
to  solicit  someone  to  violate  the  antitrust  laws,  when  the  solicitation  results  in 
neither  an  attempt  nor  a  conspiracy.  In  antitrust  cases,  courts  agonize  at 
length  over  whether  business  conduct  constitutes  an  antitrust  offense.  The 
length  of  antitrust  trials  and  volume  of  antitrust  records  is  too  well  known  to 
need  documentation,  and  it  is  not  uncommon  for  important  antitrust  opinions 
to  review  and  analyze  the  facts  for  100  pages. 

If  problems  of  this  complexity  are  presented  by  completed  transactions  they 
become  even  more  difficult  when  a  transaction  is  inchoate.  In  the  case  of  both 
attempts  and  consi>iracies.  some  concrete  action  is  required  which  may  give 
the  court  some  ideas  whether  the  contemplated  business  conduct,  if  completed, 
would  restrain  trade.  Criminal  solicitation  leaves  out  the  requirement  of 
action,  thereby  moving  the  restraint  into  the  realm  of  conjectiire. 

When  one  man  asks  another  to  kill  a  third  man,  there  is  little  speculation 
involved  in  deciding  that,  if  the  offer  were  accepted,  a  crime  would  result.  But 
if  one  man  asks  another  to  accept  an  exclusive  distributorship  in  Illinois  for  a 
new  product  on  the  condition  that  either  party  can  cancel  it  on  six  months' 
notice,  it  is  far  from  clear  that  a  Sherman  Act  violation  would  occur  even  if 
the  offer  were  accepted.  At  the  very  least,  the  detailed  provisions  of  the  never- 
prepared  contract,  the  size  of  the  parties,  the  nature  of  competition  in  Illinois, 
the  qualified  Illinois  distributors  available  to  other  manufacturers  and  the 
sources  of  supply  open  to  other  Illinois  distributors  are  relevant  and  unknoA^Ti. 
When  it  is  unclear  that  the  final  arrangement  would  be  illegal,  and  it  was 
never  entered  into  anyway,  what  puri>ose  is  servetl  by  having  busy  courts 
spend  time  trying  to  decide  whether  the  proposal  would  have  been  illegal  if  it 
had  been  implemented. 

Even  in  the  area  of  per  se  offenses — such  as  price  fixing  and  group  boycotts 
— it  can  be  difficult  to  tell  whether  the  conduct  involved  constitutes  a  pro- 
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scribed  activity.  For  example,  courts  have  struggled  mightily — and  inconclu- 
sively— over  whether  consciously  parallel  conduct  evidences  an  agreement  to 
fix  prices  or  boycott  distributors.  Compare  Interstate  Circuit  Inc.  v.  United 
Statet,  306  U.S.  208  (19.39)  and  Federal  Trade  Commission  v.  Cement  Insti- 
tute, 333  U.S.  683  (1948)  with  Theatre  Enterprises,  Inc.  v.  Paramount  Film 
Distributing  Corp.,  346  U.S.  537  (1954)  and  United  States  v.  National  Maleable 
and  Steel  Castings  Co.,  1957  Trade  Cas.  1|68,890  (N.D.  Ohio  1957),  afTd  per 
curiam,  358  U.S.  38  (1959).  What  point  is  there  in  expending  this  tyi>e  of  ju- 
dicial effort  in  situations  where  the  proposed  price  fixing  scheme  or  group  boy- 
cott never  got  further  than  one  competitor  asking  another  and  getting 
rebuffed?  If  the  proposal  gets  into  the  action  stage,  it  falls  within  the  defini- 
tion of  attempts  or  conspiracies  and  can  be  dealt  with  under  those  sections. 

A  related  problem  presented  by  S.l  arises  from  the  interplay  between  the 
criminal  attempt  and  conspiracy  sections  (§§1-2A4  and  1-2A5)  on  the  one 
hand  and,  on  the  other  hand,  the  amendment  of  the  Robin.son-Patman  and 
Clayton  Acts  to  make  any  violation  of  those  statutes  a  felony  (§316(c)  and 
§316 (d)).  The  way  the  bill  is  now  drafted  every  salesman  who  solicits  an 
order  at  a  price  containing  a  discriminatory  discount  is  guilty  of  a  criiuinal 
attempt,  and  if  the  order  is  accepted,  buyer  and  seller  are  guilty  of  a  criminal 
conspiracy.  And  every  executive  who  unsuccessfully  proposes  a  merger  which  a 
court  might  later  decide  "niriy  *  *  *  substantially  lessen  competition  or  tend  to 
create  a  monopoly"  is  guilty  of  a  criminal  attempt  if  he  took  any  substantial 
action  in  preparation  for  the  meeting  and,  if  an  executive  of  the  other  corpo- 
ration works  with  him  in  exploring  the  possibility  before  calling  it  off,  they 
are  both  guilty  of  criminal  conspiracy.  Surely  such  results  are  unwise  and 
unintended,  and  they  can  be  easily  remedied  by  modifications  to  the  conform- 
ing amendments. 

Chansres  in  the  conforming  amendments  would  not,  however,  solve  the  basic 
problpi"  AtfPiTiDts  to  conspire,  conspiracies  to  conspire,  solicitations  to  conspire 
are  all  too  hyiT^^hetical  to  concern  the  courts — at  least  when  they  involve  com- 
plex antiti'ust  offenses.  The  judiciary  has  more  important  work  to  do  than 
trying  to  unravel  the  legal  and  economic  consequences  of  business  arrange- 
ments that  never  came  close  enough  to  fruitation  to  constitute  at  least  an 
attempt  or  conspiracy  under  present  antitrust  standards. 

CHANGES  IN  CRIMINAL  PENALTIES 

Fines,  Restitution  avii  Treble  Damages 

Both  S.l  and  S.14U0  would  permit  the  trial  court  to  impose  a  fine  on  a  cor- 
li'-ration  or  individual  convicted  of  an  antitrust  oft'ense  in  an  amount  '"which 
does  not  exceed  twice  the  gross  gain  derived  or  twice  the  gross  loss  caused  [by 
the  offense],  whichever  is  greater".  (S.l,  §l-4Cl(b)  ;  S.1400,  §2201  (c)  ;  the  quo- 
tation is  from  the  language  of  S.1400  but  the  concept  in  S.l  is  identical)  In 
addition,  S.l  provides  that  an  antitrust  offender  may  be  required  by  the  court 
"to  make  restitution  to  the  person  injured  by  the  commission  of  the  offense" 
(S.l,  §  l-4Al(c)  (5) ).  Putting  aside  for  a  moment  the  desirability  of  stifrer 
fines  for  antitrust  offenders,  these  provisions  have  a  substantial  impact  on  the 
existing  treble  damage  remedy  for  antitrust  offenses. 

As  we  have  already  noted.  Section  4  of  the  Clayton  Act  permits  a  person 
injured  "in  his  business  or  property"  by  anything  forbidden  in  the  antitrust 
laws  to  recover  "threefold  the  damages  by  him  sustained  and  the  cost  of  suit, 
including  a  reasonable  attorney's  fee".  (15  U.S.C.  §15)  The  Supreme  Court  has 
approved  treble  damage  actions,  describing  them  as  "one  of  the  surest  weapons 
for  effective  enforcement  of  the  antitrust  laws".  Minnesota  Mining  d  Manufac- 
turing Co.  V.  Neio  Jersey  Wood  Finishing  Co.,  381  U.S.  311,  318  (1965). 

Under  both  S.l  and  S.1400  fines  equal  to  twice  the  amount  of  the  defend- 
ant's improper  gain  or  the  victim's  improper  loss  appear  to  be  in  addition  to 
the  treble  damage  right  conferred  by  Section  4  of  the  Clayton  Act.  Tlicre  is 
nothing  to  indicate  that  the  fine  impose.l  by  the  new  Criminal  Code — which 
goes  to  the  government — would  in  any  way  impair  the  right  of  the  injured  vic- 
tims to  sue  for  treble  damages  under  Section  4  of  the  Clayton  Act.  Thus,  the 
provisions  in  S.l  and  S.1400  providing  for  such  fines  could  increase  the  liabil- 
ity of  an  antitrust  offender  from  treble  damages  to  quintuple  damages. 

The  restitution  provisions  of  Section  1-4A1  of  S.l  have  an  even  more  trou- 
blesome impact  on  the  victims'  right  to  receive  treble  damages.  It  is  possible 
that  restitution  will  be  in  addition  to  both  treble  damages  and  a  fine  of  twice 
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the  defendant's  gross  gain  from  his  anti-trust  offense — in  which  case  the  anti- 
trust violator  would  be  subjected  to  sixfold  damages.  However,  it  would  seem 
more  likely  that  restitution,  if  ordered  would  extinguish  the  victims'  treble 
damage  rights. 

Restitution,  unlike  a  fine,  would  go  to  the  victim.  It  would  normally  be 
ordered  in  the  criminal  case  before  the  treble  damage  award  is  obtained 
because  a  criminal  conviction  is  prima  facie  evidence  in  a  treble  damage 
actioi:  U  r  tlio  saiuo  oTeii.se  and  the  statute  of  limitations  on  private  actions  is 
suspend  u  during  <"he  ppudcncy  of  the  criminal  case  and  for  one  year  thereaf- 
ter. (15  U.ri.C  §10)  ii  die  restitution  is  made  first,  the  victim  would  be  fully 
compeuj^ated  for  the  injury  to  his  business  or  property  and  there  would  not 
appear  io  be  the  damages  required  for  the  victim  to  maintain  a  subsequent 
treble  damage  action.  See  Storu  Parchment  Company  v.  Paterson  Parchment 
Paper  Company.  282  U.S.  555,  562  (1931)  ;  Dean  Foods  Company  v.  Albrccht 
Dairy  Company,  396  F.2d  652,  658-9  (8  Cir.  1968) 

It  is  not  JiGcessary  to  resolve  at  this  time  which  alternative — sixfold  dam- 
ages or  no  treble  damage  action — the  courts  might  select.  The  chances  are  tli;(t 
some  judges  ^^ould  adopt  each  position  if  either  of  the  proposed  bills  is  passed 
in  its  present  form,  and  the  Supreme  Court  would  ultimately  have  to  resolve 
the  disagreement.  Congress  ought  to  clear  up  this  ambiguity  before  enacting 
either  bill  ;md  avoid  the  exi^enditure  of  judges'  time  and  litigants'  money 
required  to  obtain  a  judici-il  resolution. 

The  right  to  treble  damages  distinguishes  antitrust  offenses  from  most  other 
offenses,  since  the  treble  damage  remedy  is  not  widely  available  to  the  vicitms 
of  crime.  Even  the  Securities  Act  of  1933  (15  U.S.C.  §§77a-77aa)  and  the  Secu- 
rities Exchange  Act  of  1934  (15  U.S.C.  §§78a-78hh) — two  statutes  comparable 
to  the  antitrust  laws  in  the  amount  of  private  litigation  they  have  fostered— 
do  not  have  treble  damage  provisions.  The  priviite  right  to  suo  for  violations 
of  those  statutes  is  a  judge-created  right  to  single  damages.  J.  I.  Case  v. 
Borak,  377  U.S.  426,  (1984)  ;  Deckert  v.  Independence  Shares  Corp.,  311  U.S. 
282  (1940) 

It  is  my  view  that,  in  the  case  of  antitrust  offenses,  the  treble  damage 
remedy  is  sufficient.  To  impose  quintuple  or  sextuple  damages  by  adding  the 
fine  and  restitution  provisions  included  in  S.l  and  S.1400  would  provide 
greater  punishment  for  antitrust  offenses  than  for  other  crimes — such  as  theft,. 
fraud  and  securities  law  violations — for  which  no  treble  damage  recovery  is 
provided. 

Disqualification  of  Officers  and  Professionals 

S.l  also  would  permit  the  trial  court  to  disqualify  a  corporate  officer  con- 
victed of  an  antitrust  ofi'ense  "from  exercising  similar  functions  in  the  same  or 
another  similar  organization"  or  to  disqualify  "a  member  of  a  licensed  profes- 
sion" convicted  of  an  antitrust  offense  from  "practicing  his  profession"'  (S.1, 
§§l-4Al(c)(S),  l^A3(b). 

This  provision  would  permit  a  federal  court  to  fire  the  convicted  executive 
of  an  antitrust  offender  and  prevent  him  from  holding  a  similar  job  in  another 
corporation.  While  it  is  not  entirely  clear,  it  would  appear  that  this  disqualifi- 
cation could  be  permanent.  Such  a  remedy  conflicts  with  basic  principles  of 
common  law  which  have  strictly  limited  the  scope  of  employees'  covenants  not 
to  compete  because  of  the  public  policy  against  prohibting  a  man  from  earn- 
ing his  livelihood  at  the  work  he  knows  best.  See,  e.g.,  Eedherg  v.  State  Farm 
Mutual  Autnmohilc  Insurance  Co.,  350  F.2d  924,  931-2  (8  Cir.  1965)  ;  14  Wil- 
liston  on  Confruvts,  Third  Edition,  1643  (1972). 

The  only  antitrust  case  known  to  me  in  which  disqualification  of  a  corporate 
officers  was  ordered  was  a  civil  suit.  In  United  States  v.  Grinnell  Corporatoin, 
326  F.  Supp.  244  (D.  Mass.  1964),  Judge  Wyzanski  enjoined  the  defendants 
from  employing  Grinnell's  president  (Mr.  Fleming)  "to  insure  that  the  reforms 
imposed  [by  the  Court]  were  not  thwarted  by  a  leader  of  great  capacity  but 
of  less  than  an  admirable  record  of  compliance  with  well-known  prescriptions 
of  antitrust  law*  *  *"  (236  F.  Supp.  at  2.">9).  Despite  this  conclusion  by  the  trial 
judge,  the  government  admitted  in  the  Supreme  Court  that  "the  barring  of  Mr. 
Fleming  from  the  employment  of  any  of  the  defendants  is  unduly  harsh  and 
quite  unnecessary  on  this  record",  and  the  Supreme  Court  agreed.  United 
States  V.  Orinnell  Corporation,  384  U.S.  563,  576  (1966).  Although  the  Supreme 
Court  said  that  '•relief  of  this  kind  may  be  appropriate  where  the  predatory 
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conduct  is  conspicuous"  (384  U.S.  at  579;  Emphasis  added),  tliere  was  no  indi- 
cation by  either  court  that  disqualification  was  an  appropriate  ■punishment. 
Both  the  trial  court  and  the  Supreme  Court  considered  it  only  in  the  context 
of  injunctive  relief  in.  a  civil  case  where  it  might  be  necessary  to  make  the 
remedy  effective. 

The  power  given  by  S.l  to  federal  courts  to  disqualify  "a  member  of  a 
licensed  profession"  presents  the  same  problems  as  disqualification  of  an  exec- 
utive, plus  possible  constitutional  difliculties.  In  antitrust  eases,  it  would  have 
its  principal  application  to  the  lawyers  and  accountants  who  represent,  or  are 
employed  by,  corporations.  Lawyers  and  accountants  are  licensed  by  the 
States,  not  the  federal  government.  The  effect  of  this  provision  would  be  to 
permit  the  federal  court  to  revoke  the  State-granted  licenses  of  lawyers  and 
accoiuitauts  and  thus  presents  the  serious  constitutional  question  whether  a 
federal  court  order  can  interfere  with  the  licensing  powers  of  the  States. 

Suspension  from  Interstate  Commerce 

A  novel — and  drastic — remedy  created  by  S.l  is  the  power  to  sentence  a  con- 
victed corporation  to  "suspension  of  the  right  to  affect  interstate  and  foreign 
commerce"  for  the  period  for  which  an  individual  could  be  sentenced  to  jail 
for  the  same  offense.  (S.l,  §-4Al(c)  (1)). 

Reading  this  provision  raises  many  questions  as  to  its  meaning.  Does  "sus- 
pension of  the  right  to  affect  interstate  and  foreign  commerce"  mean  that  a 
corporation  can  make  no  sales  in  such  commerce?  If  so,  does  it  mean  that 
each  plant  can  sell  only  in  the  State  in  which  it  is  located?  Or  can  the  corpo- 
ration sell  only  in  the  State  where  its  head  oflBce  is  located  or  where  it  is 
incorporated?  Or  does  the  clause  mean  that  the  corporation  can  neither  iuy 
nor  sell  in  interstate  commerce?  Or  does  it  simply  require  that  the  annual 
dollar  amount  of  the  coi-poration's  interstate  sales  and  its  interstate  purchases 
remain  equal  so  that  there  is  no  net  effect  on  interstate  commerce?  Or  does  it 
mean  that  the  corporation  can  neither  increase  nor  decrease  its  past  sales, 
since  even  if  it  shut  down  its  business  it  would  "affect"  interstate  commerce? 

Regardless  of  the  construction  of  the  provision,  its  enactment  would  be 
unwise.  All  antitmst  offenders  are  involved  in  interstate  commerce  or  they 
would  not  have  been  subject  to  federal  antitrust  prosecution.  Being  unable  to 
participate  in  such  commerce  for  as  long  as  a  year  (the  maximiim  term  of 
imprisonment  for  antitrust  violations)  would,  in  many  cases,  be  tantamount  to 
shutting  the  business  down.  In  practice,  the  consequence  of  this  remedy 
would  probably  be  so  drastic  that  the  penalty  would  be  seldom  imposed.  How- 
ever, as  long  as  it  is  in  the  statute,  it  could  be  used  to  work  harsh  results.  It 
would  seem  to  be  better  omitted,  a  view  that  was  apparently  adopted  by  the 
draftsmen  of  S.1400. 

Corporate  Probation 

Both  bills  would  empower  the  trial  judge  to  place  a  corporate  antitrust 
offender  on  probation.  This  right  is  made  express  in  Section  2001(c)  of  S.1400 
and  would  appear  to  be  permitted  by  Section  l-4Al(c)  (6)  of  S.l.  That  section 
applies  to  any  "offender",  and,  although  "offender"  is  not  defined,  there  seems 
to  l)e  no  reason  why  corporations  cannot  be  offenders  under  S.l. 

Coi-porate  probation  is  a  difficult  concept  since  probation  has  traditionally 
been  a  means  for  rehabilitating  human  beings.  The  "basic  purpose  of  proba- 
tion" under  present  law  is  to  create  "an  individualized  program  offering  a 
young  or  unhardened  offender  an  opportunity  tO'  rehabilitate  himself  without 
In.stitutional  confinement  under  the  tutelaire  of  a  probation  ofllcial*  *  *"  Rob- 
erts r.  TJnitrd  !^ fates.  820  TT.S.  204.  272  (10-13). 

Even  under  the  proposed  bills,  probation  is  designed  for  human  beings,  as  a 
review  of  the  conditions  of  probation  set  forth  in  S.l  (§  1-402)  and  S.1400 
(§  2103)  indicates.  It  is  diflicult,  for  example,  to  see  how  a  corporation  could  be 
ordered  to  sujiport  his  family,  undergo  psychiatric  treatment  or  refrain  from 
the  excessive  use  of  alcohol.  To  be  sure,  a  corporation  could  be  required  to 
make  restitution,  pay  a  fine,  refrain  from  "consorting  with  specified  persons  or 
engaging  in  conduct  similar  to  that  constituting  the  offense  for  which  he  has 
been  convi^^ted"  or  "comi>ly  with  any  other  condition  deemed  by  the  court  to 
be  rensonsiblv  related  to  *  *  *  the  roiiabilitntion  of  the  offender"  (S.l.  §1-4D2; 
S.l-lOO,  §2103;  the  quotations  are  from  S.l  but  the  concepts  appear  in  both 
bills). 
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These  conditions — except  for  restitution  and  fines  which  could  be  imposed 
without  probation — sound  like  injunctive  conditions.  But  a  sentence  is  gener- 
ally imposed  at  the  end  of  a  criminal  trial  without  tlie  full  adversary,  eviden- 
tiary hearing  that  is  customarily  held  before  an  injunction  is  entered  in  anti- 
trust cases.  The  Supreme  Court  has  repeatedly  emphasized  the  need  for  a  full 
exploration  of  the  facts  in  framing  an  antitrust  decree.  In  1945  it  said  in 
Associated  Press  v.  United  States  326  U.S.  1,  22,  a  Sherman  Act  case : 

"The  fashioning  of  a  decree  in  an  antirust  case  in  such  way  as  to  prevent 
future  violations  and  eradicate  existing  evils,  is  a  matter  which  rests  largely 
in  the  discretion  of  the  court.  (Quotation  omitted.)  A  full  exploration  of  facts 
is  usually  necessary  in  order  properly  to  draw  such  a  decree." 

In  1972,  it  rei^eated  this  concept  in  United  States  v.  Ford  Motor  Co.,  405 
U.S.  562,  after  noting  that  the  "district  Court  *  *  *  held  nine  days  of  hearings 
on  the  remedy"  (405  U.S.  at  571)  : 

"The  thorough  and  thoughtful  way  the  District  Court  conusidered  all  aspects 
of  this  case,  including  the  nature  of  the  relief,  is  commendable.  The  drafting 
of  such  a  decree  involves  preilictions  and  assumptions  concerning  future  eco- 
nomic and  business  events.  Both  public  and  private  interests  are  involved ; 
*  *  *"  (405  U.S.  at  578). 

Because  of  the  complexity  of  these  questions,  extensive  evidentiary  hearings  on 
relief  are  held  as  a  matter  of  course  in  antitrust  cases.  E.g.,  United  States  v. 
E.  I.  DuPont  dc  Nemovrs  &  Co.,  353  U.S.  586  (1957)  ;  United  States  v.  E.  I. 
DuPont  de  Nemours  &  Co.,  366  U.S.  316  (1961)  ;  United  States  v.  Brown  Shoe 
Co.,  179  F.Supp.  721,  741-42  (E.D.  Mo.  1959),  aff'd.  370  U.S  294  (1962); 
United  States  v.  Kimberly-Clark  Corp.,  264  F.Supp.  439,  465  (N.D.  Calif. 
1967)  :  United  States  v.  El  Paso  Natural  Gas  Co.,  1972  Trade  Cas.  1|74,135  (D. 
Colo.  1972) 

The  public  would  be  ill-served  if  probation  imposed  in  a  non-adversary,  non- 
evidentiary  proceeding  at  the  end  of  criminal  antitrust  cases  were  to  be  substi- 
tuted for  the  carefully  constructed  antitrust  decrees  presently  entered  in  civil 
cases  after  full  consideration  of  evidentiary  records  made  especially  for  that 
purpose.  In  fact,  in  the  only  federal  case  to  have  considered  the  possibility  of 
corporate  probation — United  States  v.  Atlantic  Richfield  Company,  465  F.2d  58 
(7  Cir  1971)  ^ — the  Court  of  Apiieals,  after  concluding  that  probation  could  be 
imposed  on  a  corporation  in  proper  circumstances,  reversed  the  probation 
imposed  Atlantic  Richfield  because  the  condition  specified  (completion  in  45 
days  of  a  program  to  control  oil  spillage)  was  unreasonable  on  the  record 
made  in  the  District  Court. 

On  the  other  hand,  if  a  full  evidentiary  hearing  is  to  become  part  of  the 
sentencing  7>rocetlure  when  coi-porate  probation  is  to  be  imposed — and  neither 
S.l  nor  S.1400  appears  to  contemplate  such  a  change — what  is  gained  by 
making  it  a  part  of  the  criminal  proceeding?  The  government  will  have  the 
benefit  of  collateral  estoppel  in  the  subsequent  injunction  action  on  questions 
of  violation  so  the  civil  injunction  case  will  involve  no  more  effort  than  the 
probation  hearing  in  the  criminal  case.  Filing  a  separate  civil  case  will,  more- 
over, avoid  the  question,  presented  at  an  evidentiary  probation  hearing, 
whether  the  government  must  prove  the  need  for  the  restraints  to  be  imposed 
beyond  a  reasonalile  doubt  or  simply  by  a  preponderance  of  the  evidence. 

Another  unanswered  question  about  corporate  probation  is  the  role  of  the 
probation  oflicer.  If  supei-\'ision  of  a  corporate  offender  is  required,  probation 
officers  who  are  trained  and  experienced  in  the  supervision  of  individual  crimi- 
nals would  be  a  poor  choice.  The  law  already  contains  an  extensive  body  of 
law  governing  the  appointment  of  receivers  for  corporations  that  are  not  to  be 
trusted  to  manage  their  own  affairs.  It  would  seem  to  be  preferable — for  all  of 
the  reasons  just  discussed  in  connection  with  injiuictions — to  have  the  trial 
court  appoint  a  receiver  in  a  civil  proceeding  after  full  hearing  instead  of 
granting  a  probation  officer  supervisory  powers  over  the  corporation  as  part  of 
a  sentence  imposed  at  the  end  of  a  criminal  trial.  It  should  be  noted  in  this 


'  The  only  SfatP  court  case  to  ronsifler  the  question  held  that  corporations  coulfi  not 
be  put  on  prohation.  Stnfe  ex  rel.  HnweV  Cnuntv  v.  Watt  Plniva  7'rlephone  Compntiii, 
1.^5  SW  20  (Mo.  Slip.  Ct.  1011)  ;  see  also  United  States  v.  ABC  Freight  Foru-nvding 
Corp.,  112  F.  Siipp  100-191  (S.D.  N.Y.  imZ)  (where  the  jiulge  avoided  the  question  b.v 
announcing  "The  issne  of  whether  or  not  a  corporation  can  he  placed  on  probation  does 
not  arise,  for  I  am  unwilling  to  impo.se  probation  upon  these  defendants"). 
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connection  that  one  of  the  aspects  of  the  probation  which  was  reversed  in  the 
Athnific  Richfield  case  was  the  conditional  appointment  of  a  "Special  Proba- 
tion Officer  with  Powers  of  a  Trustee  under  supei-vision  of  the  court".  (465 
¥.2(\  at  59). 

Although  the  report  which  my  committee  submitted  on  behalf  of  the  anti- 
trust section  did  not  engage  in  the  foregoing  reasoning,  the  conclusion  of  the 
Antitrust  Section  was  "that  corporations  should  be  exempted  from  probation 
pending  additional  analysis  of  actual  experience  under  existing  sanctions  appli- 
cable to  corporations". 

Notice  of  Conviction 

Finally,  both  S.l  and  S.1400  would  permit  the  trial  court  to  require  a  corpo- 
ration or  an  individual  convicted  of  an  antitrust  offense  to  give  notice  of  the 
conviction  to  the  "class  of  persons  or  sector  of  the  public  affected  by  the  con- 
viction" by  appropriate  means,  including  "advertising  in  designated  areas  or 
designated  media".  (S.l,  §l-4Al(c)(7)  ;  S.1400,  §§  2001(c).  2004).  In  spcrfkiiis- 
■of  this  remedy  the  report  submitted  by  my  committee  on  behalf  of  the  Antitrust 
Section  said : 

"First,  the  sanction  may  serve  to  notify  those  persons  \yho  may  have  a 
claim  against  the  convicted  organization.  Second,  this  notice  sanction  will  Lave 
an  obvious  deterrent  effect  upon  potential  organizational  offenders.  A  require- 
ment that  notice  of  conviction  be  widely  disseminated  may  be  a  most  effective 
deterrent  to  the  image-conscious  corporation.  This  section  provides  a  needed 
and  viable  alternative  sanction  for  organization  offendf^rs." 

There  is,  however,  one  important  difference  in  the  language  between  Section 
1-4A (c)(7)  in  S.l  and  Section  2004  in  S.1400.  The  provision  in  S.l  requires 
that  the  offender  give  notice  to  the  "class  of  persons  or  sector  of  the  public 
affected  by  the  conviction",  while  S.1400  requires  that  notice  be  given  "to  the 
class  of  persons  or  to  the  sector  of  the  public  affected  by  the  conviction  or 
financially  interested  in  the  subject  matter  of  the  offense".  (Emphasis  sup- 
plied.) 

The  additional  language  in  S.1400  is  helpful.  The  only  victims  "affected  by 
the  conviction" — the  sole  standard  in  S.l — would  be  those  whose  right  to  sue 
for  damages  is  enhanced  by  the  conviction,  such  as  treble  damage  plaintiffs 
Tinder  the  antitrust  laws.  However,  anyone  who  was  damaged  by  the  offense 
and  could  sue  even  without  the  conviction — for  example,  the  victim  of  a 
scheme  to  defraud — would  come  within  the  description  "financially  interested 
in  the  subject  matter  of  the  offense".  Notice  to  this  broader  class  of  persons 
would  appear  desirable  to  me,  even  though  it  would  have  no  effect  in  the  anti- 
trust field  itself. 

CONCLUSION 

I  hope  that  this  discussion  has  uncovered,  for  your  consideration,  some 
unexpected  problems  which  arise  when  the  provisions  of  S.l  and  S.1400  are 
applied  to  antitrust  offenses.  But  they  are  not  all  of  the  problems.  I  am  just 
one  antitrust  lawyer.  Other  antitrust  practitioners  would  see  other  conse- 
quences in  S.l  and  S.1400.  and  might  evaluate  the  provisions  we  have  dis- 
cussed today  differently  than  I  do.  Even  I,  given  more  time  to  consider  these 
bills,  would  have  additional  comments  to  make. 

The  changes  which  S.l  and  S.1400  make  in  the  antitrust  laws  constitute  the 
most  extensive  revision  of  the  antitrust  statutes  since  the  enactment  of  the 
Clayton  Act  in  1914.  If  changes  of  such  magnitude  are  to  be  made,  let  it  be 
after  full  consideration  by  the  Senate  Subcommittee  on  Antitrust  and  jNIonop- 
oly  as  part  of  a  bill  having  as  its  primary  purpose  the  modification  of  the 
antitrust  policies  of  the  United  States. 


Resoltttion 

Whereas  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  es- 
talilisbed  by  the  Congress  pursuant  to  P.L.  89-801  (the  "Brown  Commission") 
has  i)repiired  a  I'Miial  Report  recomm(>iiding  changes  in  the  Federal  criminal 
laws  and  a  recodilication  thereof  in  Title  18,  U.S.  Code: 

Whereas  the  Criminal  Practice  and  Procedure  Committee  of  the  Antitrust 
Section  has  studied  those  reconnnendations  of  the  Brown  Commission  which 
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bear  significantly  upon  the  criminal  enforcement  of  the  Federal  antitrust  laws 
and  has  submitted  to  the  Council  of  the  Antitrust  Section  a  report  with  re- 
■spect  to  such  recommendations ; 

Whereas  the  Council  has  reviewed  the  report  of  the  Criminal  Practice  and 
Procedure  Committee  and  determined  that  the  report  fairly  reflects  the  views 
of  the  Antitru>;t  Section  with  respect  to  the  recommendations  of  the  Brown 
Commission  which  bear  significantly  upon  the  criminal  enforcement  of  the  Fed- 
eral antitrust  laws : 

Now.  therefore,  BE  IT  RESOLVED  by  the  Council  of  the  Antitrust  Section 
that  the  report  of  tlie  Criminal  Practice  and  Procedure  Committee  on  the 
Final  Report  of  the  National  Commission  on  Reform  of  Federal  Criminal 
Laws  be,  and  hereby  is,  adopted  as  the  report  of  the  Antitrust  Section ;  and 

Be  if  ffirther  resolved  that  the  report  of  the  Criminal  Practice  and  Proce- 
dure Committee  be  presented  to  the  House  of  Delegates,  American  Bar  Asso- 
cirtti->n.  as  the  report  of  the  Antitrust  Section  on  the  Final  Report  of  the  Na- 
tional Commission  on  Reform  of  Federal  Criminal  Laws. 

Report  of  the  Criminal  Practice  and  Procedure  Committee,  Antitrust  Sec- 
tion, American  Bar  Association  on  the  Final  Report  of  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws 

The  National  Commission  on  Reform  of  Federal  Criminal  Laws,  established 
by  Congress  pursuant  to  P.L.  89-801  (the  "Brown  Commission")  has,  in  its 
Final  Report,  proposed  a  codification  of  Title  18  of  the  U.S.  Code.  Since  the 
criminal  antitrust  laws  are  in  Title  15,  the  proposed  Code  will  seemingly  have 
primary  significance  in  its  procedural  effects.  The  Committee's  comments  will 
therefore  be  directed  most  specifically  in  that  vein.  In  lieu  of  broad  approval 
or  disapproval,  the  Committee  has  generally  limited  its  comments  to  those  sec- 
tions which  we  believe  require  aflBrmative  or  negative  responses  because  they 
would  seemingly  affect  existing  statutory  or  case  law  in  the  antitrust  field. 

PART  A GENERAL  PROVISIONS 

rhn),fer  Jf—Cnmplieity;  Sections  ft02{l)  («).  //i93(4).i 

In  general,  the  criminal  complicity  chapter  of  the  proposed  new  Federal 
Criminal  Code  codifies  existing  statutory  and  ca.se  law  regarding  corporate,  in- 
dividual and  accomplice  liability  for  conduct  performed  by  or  on  behalf  of  an- 
otliei.  The  proposed  new  Code  adds  clarity  and  specific! ^\•  to  this  area.  With 
the  exception  of  §  402(1)  (a)  and  §  403(4),  the  suggested  provisions  of  Chapter 
4  have  no  effect  upon  criminal  antitrust  law. 

Proposed  §  402(1)  (a)  recommends  adoption  of  a  definition  of  corporate  lia- 
bility consistent  with  existing  law.  Bracketed  alternative  §  402(1)  (a)  would 
hold  corporations  broadly  liable  for  all  offenses,  including  felonies,  even  if  the 
agent's  conduct  were  f)utside  the  scope  of  liis  employment,  should  it  be  found 
to  have  been  recklessly  tolerated  by  the  supervisor,  or  ratified  after  the  fact. 
With  respect  to  the  Sherman  Act,  violation  of  which  is  a  misdemeanor,  the 
bracketed  alternative  is  preferable  provided  the  words  "recklessly  tolerated" 
ure  deleted.  Such  words  are  too  nebulous  and  too  susceptible  to  varying  inter- 
pretations. At  least  where  the  offense  is  a  misdemeanor,  there  is  no  good  rea- 
son why  a  corporation  should  not  be  held  responsible  for  activities  conducted 
in  furtherance  of  its  att"airs  when  those  engaging  in  the  conduct  fall  within 
the  classes  set  forth  in  (1)  (a)  (i)-(iv). 

Proposed  §  403  defines  individual  accountability  for  conduct  on  behalf  of  an 
organization.  We  agree  with  the  provisions  of  the  first  three  subsections. 

Su!i'~Pction  4  of  §  403  provides  that  a  person  who  is  responsible  for  supervis- 
ing the  "relevant  activities  of  a  [corporation]  is  guilty  of  an  offense  if  he  man- 
ifests Ms  assent  to  the  commission  of  an  offense  for  which  the  organization 
may  lie  convicted  'y  his  willful  default  in  supervif^ion  within  the  range  of  that 
responsibility  which  contributes  to  the  occurrence  of  that  offense."  (Emphasis 
supplied.) 

While  a  minority  of  the  Committee  agrees  with  §  403(4),  the  majority  of 
the  Committee  considers  it  dangerously  overbroad  and  bearing  considerable  po- 
tential for  abuse.  The  command  responsibility  theory,  on  which  §  403(4)  is  ap- 
parently based,  could  easily  and  foreseeably  produce  harsh  and  unfair  results. 


'  The  text  of  the  sections  discussed  will  be  found  In  an  appendix  to  this  report. 
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in  the  view  of  tlie  majority.  "Willful"  default  includes  a  mere  knowing  default 
in  supervision.  It  is  but  a  legal  fiction  to  hold  such  a  default  to  be  "manifest 
assent"  to  the  commission  of  a  crime.  Delegations  of  authority  vary  from  cor- 
poration to  corporation.  Moreover,  within  a  single  corporation,  actual  delega- 
tions of  authority  sometimes  differ  from  those  outlined  in  the  corporate  orga- 
nizational chart.  It  would  become  risky  indeed  to  subject  supervisory 
responsil)ilities  to  this  form  of  second  guessing.  Rigidity  in  corporate  organiza- 
tional structure  might  be  the  consequence. 

A  majority  of  the  Committee  believes  that  §  403(4)  invites  unduly  broad  ap- 
plication of  the  criminal  laws  to  individual  defendants  in  a  corporate  struc- 
ture, particularly  where  detailed  supervision  is  impossible  and  delegation  of 
authority  frequent.  A  company  official  should  not  be  absolved  from  responsibil- 
ity for  the  activities  of  those  working  under  him  merely  because  he  did  not 
engage  in  or  specifically  authorize  the  forbidden  acts.  However,  in  the  judg- 
ment of  a  majority  of  the  Committee,  the  dangers  implicit  in  determining  a 
"default  of  supervision"  are  too  real  to  warrant  the  enactment  of  Subsection  4. 

Chapter  6 — Defenses  Involving  Justification  and  Excuse;  Sectioti  609. 

Section  609  would  assure  the  criminal  antitrust  defendant  the  affirmative  de- 
fense of  mistake  of  law.  In  order  to  prevail  upon  such  a  defense,  the  defend- 
ant would  liave  to  demonstrate  by  a  preponderance  of  the  evidence  his  "good 
faith  belief  that  [his]  conduct  does  not  constitute  a  crime"  and  that  he  acted 
"in  reasonable  reliance  upon  a  statement  of  law  contained  in  (a)  a  statute  or 
other  enactment,  (b)  a  judicial  decision,  opinion,  order  or  judgment,  (c)  an 
administrative  order  or  grant  of  permission,  or  (d)  an  official  interpretation  of 
the  public  servant  or  body  charged  by  law  with  responsiblity  for  the  interpre- 
tation, administration  or  enforcement  of  the  law  defining  the  crime."  Consulta- 
tion with  a  lawyer  and  full  disclosure  to  the  lawyer  of  all  i-elevant  facts, 
would,  in  most  instances,  be  required  to  demonstrate  good  faith.  (See  Com- 
ment to  Section  609).  But  reliance  upon  a  lawyer's  opinion,  in  and  of  itself, 
would  be  insufficient  to  sustain  the  defense.^  Reliance  would  have  to  be  ba.sed 
ultimately  upon  a  statute,  judicial  decision,  administrative  order  or  official  in- 
terpretation from  the  Antitrust  Division.  It  is  the  Conunittee's  belief,  however, 
that  good  faith  reliance  on  an  attorney's  advice  is  a  factor  to  be  considered  by 
the  court  in  imposing  sentence. 

Chapter  7 — Temporal  and  Other  Restraints  on  Prosecution  ;  Section  101. 

Section  701  would  reduce  the  statute  of  limitations  period  for  criminal  anti- 
trust prosecutions  from  five  years  to  three  years. 

Prior  to  1954,  the  criminal  antitrust  statute  of  limitations  was  three  years.^ 
In  19.54,  however,  this  period  was  lengthened  to  five  years  by  means  of  an  Act 
designed  "to  prohibit  payment  of  annuities  to  officers  and  employees  of  the 
United  States  convicted  of  certain  offenses."  *  That  Act  was  apparently 
prompted  by  government  employee  scandals  and  not  by  any  particular  consid- 
eration of  the  policies  relevant  to  criminal  antitrust  enforcement ;  however,  tlie 
five  year  statute  of  limitations  was  apparently  adopted  generally  for  most  fed- 
eral crimes.  It  is  the  Committee's  opinion  that  it  is  appropriate  to  return  to 
the  three-year  statute  of  limitations  for  criminal  antitrust  cases  which  are 
misdemeanors  by  definition. 

PART  B — SPECIFIC  OFFENSES 

Chapter  10— Offenses  of  General  Applicability ;  Sections  1001,  IOO4,  1006. 

Sections  1001  and  1004  respectively  create  the  substantive  offenses  of  "crimi- 
nal attempt"  and  "criminal  conspiracy."  Section  1005  provides  that  whenever 
"attempt"  or  "conspiracy"  are  made  offenses  elsewhere  in  the  federal  statutes 
[as  they  are  in  Section  2  (attempt  to  monopolize)  and  Section  1  (conspiracy  in 
restraint  of  trade)  of  the  Sherman  Act],  such  offenses  shall  be  defined  as 
under  §§  1001  and  1004.  If  the  Committee's  analysis  is  correct,  the  adoption  of 
these  sections  would  wipe   out   81   years   of  case   law  detining   these   offenses 


=  Tliore  was  provision  for  rellnnce  upon  roiinspl  In  the  orifrlnni  draft  of  Section  GOf> 
but  this  provision  was  removed  to  avoid  tlie  i)ossil>ility  of  a  deliboratelj'  created  defense. 
See  Working  Papers  of  the  Brown  Commission,  pp.   13S-1H9. 

'Act  of  Ai)rH   i:<.  1S7R,  Ch.  .^>0.  1!»  Stat.  :V2. 

*  IS  U.S.C.  §  .3282  ;  Pub.  L.  83-769  (September  1,  1954). 
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under  the  Sherman  Act.  The  absence  of  a  need  for  statutory  definition  of  the 
antitrust  offenses  of  a  "conspiracy"  and  "attempt,"  due  to  the  existing  body  of 
judge  made  law  defining  these  offenses,  and  the  inappropriateness  to  antitrust 
of  generalized  definitions,  are  the  primary  reasons  the  Committee  opposes 
these  sections. 

Section  1006  pertains  to  "regulatory  offenses."  It  would  govern  the  use  of 
sanctions  to  enforce  a  penal  regulation  whenever  and  to  the  extent  that  another 
statute  so  provides.  "Penal  regulation"  is  defined  as  "any  requirement  of  a 
statute,  regulation,  rule,  or  order  which  is  enforcealile  by  criminal  sanctions, 
forfeiture  or  civil  penalty."  The  Comment  on  §  1006  states  that  there  are 
many  offenses  in  the  United  States  Code  which,  although  they  do  not  belong  in 
the  Criminal  Code,  should  be  subject  to  criminal  or  quasi-criminal  sanctions 
and  that  "Section  1006  represents  a  novel  method  for  achieving  consistency  in 
penal  policy  with  respect  to  regulatory  offenses." 

It  is  apparent  from  the  Comment  that  §  1006  would  apply  to  business  regu- 
lations, and,  therefore,  it  would  seem  quite  clearly  to  apply  to  those  federal 
antitrust  statutes  carrying  criminal  sanctions.  Moreover,  the  definition  of 
"Penal  Regulation"  seems  to  embrace  final  FTC  cease  and  desist  orders,  since 
they  are  enforceable  by  civil  penalties.  Thus,  by  virtue  of  §  1006  violation  of 
final  FTC  cease  and  desist  orders  could  be  made  a  misdemeanor.  Section  1006 
also  raises  the  spectre  of  trade  regulation  rules  carrying  criminal  sanctions. 

Applying  criminal  sanctions  to  FTC  orders  and  /or  Trade  Regulation  Rules 
would  reflect  both  a  significant  and  substantial  departure  from  present  con- 
cepts of  antitrust  jurisprudence.  To  date  there  has  been  no  empirical  evidence 
to  suggest  that  so  severe  a  sanction  is  the  best  means  of  achieving  the  results 
intended  l)y  these  J'TC  procedures.  It  is  the  opinion  of  a  majority  of  the  Com- 
mittee on  Criminal  Practice  and  Procedure  and  the  Antitrust  Section  acting 
through  its  Council  that  the  present  non-criminal  sanctions  should  be  retained, 
and  that  fnrtlier  experience  with  present  enforcement  techniques  be  studied  in 
detail  l)efore  determining  if  penal  sanctions  would  appropriately  apply  in  such 
situations.  Accordingly,  a  majority  of  the  Committee  and  the  Antitrust  Section 
recommend  that  FTC  orders  and  Trade  Regulations  Rules  should  l>e  excepted 
from  Section  1006  and  the  definition  of  "Penal  Regulation",  pending  further 
study. 

Chapter  13 — Integrity  and  Effertiveneftfi  of  Government  Operations  Physical 
Ohstrnction  of  Government  Function  and  Belated  Offenses;  Section  1323. 

Section  1.323  makes  it  a  criminal  offense  to  alter,  destroy,  mutilate,  conceal 
or  perverts  prosecution  for  a  felony."  In  all  other  cases  it  is  a  Class  A  Misde- 
the  actor  believes  that  an  official  proceeding  is  pending  or  about  to  be  insti- 
tuted, or  that  process,  demand  or  order  for  the  seizure,  production,  copying, 
discovery  or  examination  of  a  record,  document  or  thing  has  been  issued  or 
will  be  issued. 

The  crime  is  a  Class  C  Felony  if  the  actor  "substantially  obstructs,  impairs 
or  perverts  prosecution  for  a  felony."  In  all  other  cases  it  is  a  Class  A  Misde- 
meanor. 

Section  1323(4)  confers  federal  jurisdiction  under  this  section  whenever  the 
official  proceeding  mentioned  in  the  section  is  or  would  be  a  federal  procc-ed- 
ing.  or  when  the  "process,  demand  or  order  has  been  or  would  be  issued  by  a 
federal  public  servant." 

This  section  is  intended  to  resolve  some  of  the  same  ambiguities  and  difl3- 
culties  which  have  arisen  under  18  U.S.C.  §§  1503  and  1505.  It  also  focuses  on 
the  intent  and  culpability  of  the  actor  rather  than  on  the  existence  or  lack  of 
existence  of  a  federal  official  proceeding.  It  does,  however,  substitute  a  new 
line  in  that  it  requires,  in  each  case,  an  answer  to  the  question  of  whether  the 
defendant  believes  that  a  federal  proceeding  is  "pending  or  about  to  be  insti- 
tuted." 

The  am])iguities  of  the  proposed  section  are  probably  not  subject  to  great 
difficulty  in  application  since  it  would  seem  likely  that  prosecution  under  that 
section  would  occur  only  when  the  actor  has  notice  that  a  proceeding  is  pend- 
ing or  aliout  to  be  instituted  and  then  proceeds  to  destroy  records  and  docu- 
ments which  are  clearly  relevant  to  that  proceeding. 

On  the  whole,  it  is  believed  that  §  1323  is  a  worthwhile  addition  to  the  Fed- 
eral Criminal  Code  and  should  be  adopted. 
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Perjury,  False  Statements  and  Integrity  of  Public  Records;  Sections  1351, 
1371. 

Section  1351. — We  agree  with  the  section  as  stated  except  that  we  would 
enact  the  alternate  subsection  (2)  which  is  in  brackets  immediately  foli owing 
the  unbracketed  sul)section  (2). 

This  section  puts  some  badly  needed  teeth  in  the  federal  pei-jury  statute.  As 
long  as  the  two  witness  corroboration  rule  in  perjury  cases  is  being  eliminated, 
we  can  see  no  reasoi  i'or  the  requirement  in  the  unbracketed  subsection  (2)  to 
the  effect  that  convi  -lion  may  not  be  had  for  perjury  when  proof  of  falsity  is 
"solely  upon  contradiction  by  the  testimony  of  one  person."  We  agree  with  a 
minority  of  the  Commission  that  the  requirement  of  corroboration  is  outmoded 
and  that  the  perjury  offense  ought  to  be  treated  like  any  other,  allowing  the 
jury  to  make  the  final  determination  of  guilt  based  upon  whatever  evidence  is 
before  it. 

Section  1311. — The  Committee  disagrees  with  this  proposed  section. 

It  seems  to  us  that  it  is  difficult  for  any  public  servant  to  make  a  judgment 
as  to  whether  or  not  information  whicii  he  has  available  to  him  has  been 
made  available  to  the  United  States  Government  "under  a  governmental  assur- 
ance of  confidence."  Because  of  this,  public  officials  would  be  reluctant  to  give 
out  information  to  anyone  on  subjects  which  are  clearly  not  intended  to  be 
within  the  scope  of  such  a  statute.  Existing  law  appears  to  adecjuately  safe- 
guard the  respective  interests  of  the  Government  and  the  public. 

A  somewhat  allied  problem  outside  tlie  Commission's  Report,  and  not  cov- 
ered by  the  proposed  Code,  concerns  the  submission  of  "privileged"  documents 
to  the  Government.  The  Committee  is  satisfied  with  existing  privilege  protec- 
tion now  afforded  private  litigants  in  their  relations  with  the  Government  via 
the  procedures  for  "in  camera"  treatment.  It  therefore  recommends  no  change 
at  this  time  in  those  procedures  which  have  lieen  developed  through  years  of 
experience  in  adversary  pro  eediups. 

PART  C — THE  SENTENCING   SYSTEM 

Chapter  30 — General  Sentencing  Provisions;  Section  3007. 

Section  3007,  "Special  Sanction  for  Organizations,"  provides  a  special  sanc- 
tion for  federal  organizational  offenders  in  that  the  court  in  its  discretion  may 
require  the  organization  to  give  notice  of  its  conviction  (either  by  mail,  by  ad- 
vertising, or  otherwise)  to  those  ostensibly  harmed  by  the  offense  for  which 
the  organization  was  convicted. 

The  section's  rationale  appears  to  be  twofold.  First,  the  sanction  may  serve 
to  notify  those  persons  who  may  have  a  claim  against  the  convicted  organiza- 
tion. Second,  this  notice  sanction  will  have  an  obvious  deterrent  effect  upon  po- 
tential organizational  offenders.  A  requirement  that  notice  of  conviction  be 
widely  disseminated  may  be  a  most  effective  deterrent  to  the  image-conscious 
corporation. 

This  section  provides  a  needed  and  viable  alternative  sanction  for  organiza- 
tion offenders. 

Chapter  31 — ProJyation  and  Unconditional  Dimharge ;  Section  3101. 

Section  .3101  of  the  Report  proposes  spelling  out  (for  the  first  time  as  a  mat- 
ter of  Federal  statutory  law)  the  criteria  to  be  used  by  judges  in  considering 
whetlier  to  impose  a  "sentence"  of  probation  (as  it  would  be  called  under  the 
new  section)  instead  of  imprisonment.  Subsection  (2)  provides  that  the  court 
shall  not  sentence  to  prison  unless  such  a  sentence  is  more  appropriate  than 
probation  because  either  (a)  there  is  undue  risk  that  the  defendant  will  com- 
mit another  crime  during  probation;  (b)  the  defendant  is  in  need  of  correc- 
tional treatment  that  can  most  effectively  be  provided  in  prison;  or  (c)  proba- 
tion or  uiu'onditional  discharge  would  unduly  depreciate  the  seriousness  of  the 
defendant's  crime,  or  undermine  respect  for  law. 

Subsection  (3)  lists  a  number  of  factors  to  be  considered  regarding 
probation.  Among  other  things,  these  inchide  whether  the  defendant  intended 
harm,  will  make  restitution,  has  a  prior  history  of  criminal  activity,  and  "is 
particularly  likely  to  respond  afiu-iuatively  to  probationary  treatment."  If  pro- 
bation is  ordered  for  a  misdemeanor,  it  will  generally  be  for  a  period  of  two 
years  unless  terminated  earlier  pursuant  to  Section  3102. 

It  appears  that  the  new  provisions  would  tend  to  encourage  probation  rather 
than  imprisonment  for  the  antitrust  offender,  particularly  if  he  acted  misguid- 
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edly  hut  in  good  faith.  Since  that  seems  to  be  tiie  just  result,  we  approve  tlie> 
provisions  of  Section  3101  insofar  as  they  apply  to  individuals. 

A  reference  to  the  definitional  section  of  The  Brown  Commission  Report  sug- 
gests that  corporations  would  he  included  within  the  meaning  of  "person". 
Beth  tlie  concept  and  the  practicalities  of  implementing  probation  for  corpora- 
tions created  many  difficulties  for  a  majority  of  tlie  Committee  on  Criminal 
Practice  and  Procedure  of  the  Antitrust  Section.  Therefore,  it  was  the  majori- 
ty's view  ^'ud  the  view  of  the  Antiti-ust  Section,  acting  through  its  Council^ 
timt  corpor:itions  should  be  exempted  from  probation  pending  additional  analy- 
sis of  actual  experience  under  existing  sanctions  applicable  to  corporations. 

Chapter  82 — Imprisonment ;  Section  3291. 

At  present,  imprisonment  under  federal  criminal  law  involves  an  indefensible 
variety  of  sentences  totally  lacking  sensible  classification  as  to  the  seriousness. 
of  the  different  crimes. 

This  variety  and  complexity  of  combinations  of  senteiices  possible  is  well  il- 
lustrated ])y  the  chaos  vhich  reigns  in  Title  18  of  the  Ignited  States  Code.  In 
Title  IS  alone,  there  are  not  less  than  17  different  maximum  terms,  apart  from 
death  penally  :  Life,  30  years,  25  years,  20  years.  15  years,  10  years,  7  years,  & 
years,  5  years,  4  years,  3  years,  2  years,  1  year,  6  months,  3  months,  90  days, 
and  30  days.  Associated  with  these  maximum  imprisonment  levels  is  a  bewil- 
dering variety  of  maximum  fines.  For  example,  there  are  about  150  offenses  in 
Title  1<S  carrying  maximum  imprisonment  of  one  year.  Eight  different  fin^  lev- 
els can  be  found  associated  with  these  one-year  jail  offenses :  in  one  secfiou 
the  maximum  fine  will  be  $10,000,  in  another  $3,000  or  $300.  One,  for  no  appar- 
ent reason,  carries  no  fine,  but  can  be  punished  only  by  imprisonment.  Only  oc- 
<;asionally  and  as  if  by  chance  are  fines  related  to  the  amount  of  injury  done 
or  gain  realized  by  the  offender,  and  then  the  ratio  of  fine  to  amount  involved 
may  be  one-to-one,  tv\'o-to-one,  or  three-to-one.=' 

When  imposing  a  minimum  term  the  nature  and  circumstances  of  the  partic- 
ular offense  and  the  liistory  and  cliarr.crer  of  the  defendant  must  be  consid- 
ered. The  reasons  for  imposing  a  minimum  term  must  be  set  forth  by  the 
court  in  detail.  In  all  but  tlie  most  extraordinary  cases  the  court  should  obtain 
both  a  presentence  report  and  a  report  from  the  Bureau  of  Corrections  under 
Section  3004  before  imposing  a  minimum  term. 

Subsection  4  provides  that  instead  of  imposing  a  minimum  term  the  court 
may  make  a  recommendation  to  the  Board  of  Parole  as  to  when  the  defendant 
should  first  be  considered  for  parole.  Subsection  4  further  provides  that  the  rec- 
ommended parole  eligibility  date  may  not  be  beyond  the  time  the  court  could 
have  fixed  for  a  minimum  term  under  Sultsection  33.  This  subsection  also 
grants  the  court  authority  to  reduce  an  imposed  minimum  term  to  the  time 
served  upon  motion  of  the  Bureau  of  Corrections  made  at  any  time,  on  notice 
to  the  United  States  Attorney. 

Section  3201  changes  present  law  under  which  the  period  of  parole  is  equiva- 
lent to  the  balance  of  any  unserved  prison  sentence.  Paradoxically,  at  present, 
if  an  offender  progresses  rapidly  he  is  released  early  with  a  subsequent  long 
period  of  supervision ;  but  if  he  is  a  poor  risk,  he  is  kept  in  prison  till  the  end 
of  his  sentence.  The  result  is  that  the  readjustment  to  life  on  the  outside  for 
the  ix»or-risk  prisoner  is  virtually  unsupervised. 

The  proposed  Title  18  of  the  United  States  Code  would  view  parole  as  a 
transitional  process  necessary  for  every  offender  sent  to  prison.  It  recognizes 
that  the  length  of  time  for  serving  parole  should  not  be  inversely  proportional 
to  the  prison  sentence. 

Under  present  law  all  prison  sentences  have  a  minimum  term.  This  term 
must  be  served  by  the  offender  in  prison  before  becoming  eligible  for  parole 
unless  the  court  affirmatively  acts  pursuant  to  18  U.S.C,  §  4208.  Because  it  is- 
ditficult  to  predict  at  the  time  of  sentencing  when  a  particular  offender  will  be 
ready  for  parole,  the  present  system  may  keep  an  individual  in  prison  after 
the  optimum  time  for  his  release.  The  proposed  Section  3201  provides  greater 
flexibility  for  judges  through  utilization  of  the  concept  of  prison  component, 
the  parole  component,  and  minimum  term,  where  applicable. 

The  flexibility  given  to  the  court  may  be  particularly  important  as  applied 
to  white  collar  crime.  As  stated  by  Andenaes,  Does  Punishment  Deter  Crime  ?y 


^  See  Working  Papers  of  the  Brown  Commission,  p.  1250. 
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11  Crim.  Law  Q.  75,  89-90  (1968),  the  "short,  sharp,  shock" — the  psychological 
blow  fi-om  merely  entering  the  jail  cell — may  serve  to  drive  home  the  danger 
of  unlawful  actions.  After  the  initial  impact  the  court  may  reduce  the  sentence 
of  tlie  white  collar  criminal  so  the  individual  could  return  to  the  business 
world  but  with  a  better  appreciation  of  the  ramifications  flowing  from  illegal 
activities. 

Section  3201  assumes  that  every  felon  released  from  a  federal  prison  is  sub- 
ject to  a  perioil  of  parole  supervision.  This  would  be  an  abandonment  of  the 
conventional  attitudes  of  parole  as  a  mitigation  of  the  sentence  of  imprison- 
ment. Rather,  by  viewing  parole  as  a  compcment  of  the  sentence  for  rehabilita- 
tion purpovses,  it  is  possible  to  end  the  irrationality  of  making  parole  time 
inversely  proportional  to  time  actually  sen-ed  in  prison  and  to  move  construc- 
tively toward  a  better  rehabilitation  system  in  our  federal  prisons.  The  resijjt 
would  be  an  orderly  federal  sentencing  system  to  replace  the  chaos  which  now 
exists  under  federal  criminal  law. 

Chapter  35 — Disqualiflcation  from  Office  and  Other  Collateral  Consequences  of 
Conviction ;  Section  3502. 
It  is  the  view  of  the  Committee  that  disqualification  from  pi-ivate  office  as  a 
collateral  consequence  of  conviction  is  an  unwarranted  sanction  excessive  in 
scope  and  questionable  on  Constitutional  grounds  as  tantamount  to  a  bill  of 
attainder.  Disqualification  from  public  ofiice  seems  to  the  Committee  appropri- 
ate in  certain  instances  and  should  properly  be  left  to  the  discretion  of  the 
court. 

Discovery  and  Procedure  Before  Trial 

While  once  again  outside  the  specific  consideration  of  the  Commission  or 
l)roi)osed  Code,  the  Committee  felt  it  appropriate  to  comment  briefly  on  this 
area. 

A  majority  of  the  Committee  basically  agi-ees  with  the  standards  relating  to 
Discovery  and  Procedure  Befoi-e  Trial  recommended  by  the  Special  Committee 
on  Standards  For  the  Administration  of  Criminal  Justice  and  approved  by  the 
ABA  Hoiise  of  Delegates  in  August  1970.  but  takes  exception  to  Part  III,  Dis- 
closure to  Prosecution,  3.2  Medical  and  Scientific  Reports.  It  is  the  view  of  a 
majority  of  the  Committee  that  only  those  results  or  testimony  relative  thereto 
which  defense  counsel  intends  to  use  at  a  hearing  or  trial  should  be  discovera- 
ble and  that  the  deletion  of  this  safeguard  in  the  amended  I'ecommendations 
as  adopted  by  the  House  of  Delegates  was  unfortunate. 
Respectfully  submitted, 

Denis  McInerney, 

Chairman. 


Appendix  to  Report 

402.  Corijorate  Criminal  Liability 

(1)   Liability  Defined.  A  corporation  may  be  convicted  of: 

(a)  any  offense  committed  by  an  agent  of  the  corporation  within  the  scope 
of  his  employment  on  the  basis  of  conduct  authorized,  requested  or  com- 
manded, by  any  of  the  following  or  a  combination  of  them  : 

[(a)  any  offen.se  committed  in  furtherance  of  its  affairs  on  the  basis  of  con- 
duct done,  auth(n'ized,  requested,  commanded,  ratified  or  recklessly  tolerated  in 
violation  of  a  duty  to  maintain  effective  super\'ision  of  corporate  affairs,  by 
any  of  the  following  or  a  combination  of  them  :] 

(i )   The  board  of  directors  ; 

(ii)  An  executive  ofllicer  or  any  other  agent  in  a  position  of  comparable 
authority  with  respect  to  the  formulation  of  corporate  policy  or  the  supervi- 
sion in  a  managerial  capacity  of  subordinate  employees ; 

(iii)  Any  person,  wliether  or  not  an  oflicer  of  the  corporation,  who  controls 
the  corporation  or  is  responsibly  involved  in  forming  its  policy  ; 

(iv)  Any  other  per.son  for  who.se  act  or  omission  the  statute  defining  the 
offense  provides  cori)orate  responsibility  for  offenses  ; 

403.  Individual  Accountability  for  Conduct  on  Behalf  of  Organizations. 

(4)  Default  in  Supervision.  A  person  responsible  for  supervising  relevant 
activities  of  an  organization  is  guilty  of  an  offense  if  he  manifests  his  assent 
to  the  commission  of  an  offense  for  which  the  organization  may  be  convicted 


5615 

by  his  willful  default  in  supervision  within  the  range  of  that  responsibility 
which  contributes  to  the  occurrence  of  that  offense.  Conviction  under  this 
subsection  shall  be  of  an  offeuse  of  the  same  class  as  the  offense  for  which  the 
organization  may  be  convicted,  except  that  if  the  latter  offense  is  a  felony, 
conviction  under  this  subsection  shall  be  for  a  Class  A  misdemeanor. 

§  609.  Mistake  of  Law. 

Except  as  otherwise  expressly  provided,  a  person's  good  faith  belief  that 
conduct  does  not  constitute  a  crime  is  an  affirmative  defense  if  he  acted  in 
reasonable  reliance  upon  a  statement  of  the  law  contained  in : 

(a)  A  statute  or  other  enactment; 

(b)  A  judicial  decision,  opinion,  order  or  judgment; 

(c)  An  administrative  order  or  grant  of  permission  ;  or 

(d)  An  official  interpretation  of  the  public  servant  or  body  charged  by  law 
with  responsittility  for  the  interpretation,  administration  or  enforcement  of  the 
law  defining  the  crime. 

§  701.  Statute  of  Limitations. 

(1)  B(ir. — A  prosecution  shall  be  barred  if  it  was  commenced  after  the  expi- 
ration of  the  applicable  period  of  limitation. 

(2)  Liiiiitatioii,  Periodf.  Generally. — Except  as  i)rovided  in  subsections 
(.3)- (5).  pro.secution  must  be  commenced  within  the  following  periods  after 
the  offense : 

(a)  Ten  years  for  sections  1101  (Treason),  1102  (Participating  in  or  Facili- 
tating War  Against  the  I'nited  States  Within  Its  Territory)  and  1112  (Espio- 
nage). Any  prosecution  commenced  more  than  five  years  after  the  offense  shall 
be  dismissed  if  the  defendant,  on  a  motion  addressed  to  the  court,  establishes 
by  a  preponderance  of  the  evidence  that  the  crime  and  his  connection  with  it 
were  known  to  responsible  offiflSeials  for  more  than  one  year  prior  to  commence- 
ment of  prosecution  and  that  prosecution  could,  with  reasonable  diligence, 
have  been  commenced  more  than  one  year  prior  to  its  commencement ; 

(b)  Five  years  for  all  other  felonies;  and 

(c)  Thriee  years  for  all  other  offenses. 

(3)  Extended  Period  for  Murder. — Murder  may  be  prosecuted  at  any  time. 
Any  prosecution  commenced  more  than  ten  years  after  the  offense  shall  be  dis- 
missed if  the  defendant,  on  a  motion  addressed  to  the  court,  establishes  by  a 
preponderance  of  the  evidence  that  the  crime  and  his  connection  with  it  were 
known  to  responsilile  officials  for  more  than  one  year  prior  to  commencement 
of  prosecution  and  that  prosecution  could,  with  reasonable  diligence,  have  been 
commenced  more  than  one  year  prior  to  its  commencement. 

(4)  Extended  Period  for  Organized  Crime  and  Offloinl  Cover-Up.9. — The 
period  of  limitation  shall  be  ten  years  for  any  felony  committed  in  the  course 
of  the  operation  of  a  criminal  syndicate  involving  connivance  of  a  public  serv- 
ant. A  prosecution  which  ik  tihiely  only  by  virtue  of  this  subsection  shall  be 
dismissed  as  to  any  defendant  who.  on  a  motion  addressed  to  the  court,  estab- 
lishes by  a  preponderance  of  the  evidence  that  he  was  not  a  leader  of  the 
criminal  syndicate  or  a  public  servant  conniving  in  any  part  of  the  criminal 
business  charged,  or  that  the  crime  and  his  connection  with  it  were  known  to 
responsible  officials  other  than  conniving  participants  more  than  one  year  prior 
to  commencement  of  prosecution  and  prosecution  could,  with  reasonable  dili- 
gence, have  been  commenced  more  than  one  year  prior  to  its  commencement. 
"Leader"  means  one  who  organizes,  manages,  directs,  supervises  or  finances  a 
criminal  syndicate  or  knowingly  employs  violence  or  intimidation  to  promote 
or  facilitate  its  criminal  objects,  or  with  intent  to  promote  or  facilitate  its 
criminal  objects,  furnishes  legal,  accounting  or  other  managerial  assistance.  A 
"criminal  syndicate"  is  an  association  of  ten  or  more  persons  for  engaging  on 
a  continuing  basis  in  felonies  of  the  following  character:  illicit  trafficking  in 
narcotics  or  other  dangerous  substances,  liquor,  weapons,  or  stolen  goods;  gam- 
bling ;  prostitution ;  extortion :  bribery ;  theft  of  property  having  an  aggregated 
value  of  more  than  .$100,000 ;  engaging  in  a  criminal  usury  business ;  counter- 
feiting; bankruptcy  or  insurance  frauds  by  arson  or  otherwise;  and  smuggling. 
If  more  than  ten  persons  are  so  associated,  any  group  of  ten  or  more  associ- 
ates is  a  "criminal  syndicate"  although  it  is  or  was  only  a  part  of  a  larger 
association.  Association,  within  the  meaning  of  this  subsection,  exists  among 
persons  engaged  in  carrying  on  the  criminal  operation  although : 

(a)   Associates  may  not  know  each  other's  identity; 
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(b)  Membership  in  the  association  may  change  from  time  to  time  ;  and 

(c)  Associates  may  stand  in  a  wholesaler-retailer  or  other  arm's  length  rela- 
tionship in  an  illicit  distribution  operation. 

(5)  Extended  Period  to  Commence  Neiv  Prosecution. — If  a  timely  complaint, 
indictment  or  information  is  dismissed  for  any  error,  defect,  insufficiency  or 
irregularity,  a  new  prosecution  may  be  commenced  within  three  months  after 
the  dismissal  even  though  the  period  of  limitation  has  expired  at  the  time  of 
such  dismissal  or  will  expire  within  such  three  months. 

(6)  Commeficement  of  Prosecution. —  (a)  A  prosecution  is  commenced  upon 
the  filing  of  a  complaint  before  a  judicial  officer  of  the  United  States  empow- 
ered to  issue  a  warrant  or  upon  the  filing  of  an  indictment  or  information. 
Commencement  of  prosecution  for  one  offense  shall  be  deemed  commencement 
of  prosecution  for  any  included  offenses. 

(b)  A  prosecution  shall  be  deemed  to  have  been  timely  commenced  notwith- 
standing that  the  period  of  limitation  has  expired : 

(i)  For  an  offense  included  in  the  offense  charged,  if  as  to  the  offense 
charged  the  period  of  limitation  has  not  expired  or  there  is  no  such  period, 
and  there  is,  after  the  evidence  on  either  side  is  closed  at  the  trial,  sufficient 
evidence  to  sustain  a  conviction  of  the  offense  charged ;  or 

(ii)  For  any  offense  to  which  the  defendant  enters  a  plea  of  guilty  or  nolo 
contendere. 

§  1001.  Criminal  Attempt. 

(1)  Offense. — A  person  is  guilty  of  criminal  attempt  if,  acting  with  the  kind 
of  culpability  otherwise  required  for  commission  of  a  crime,  he  intentionally 
engages  in  conduct  which,  in  fact,  constitutes  a  substantial  step  toward  com- 
mission of  the  crime.  A  substantial  step  is  any  conduct  which  is  strongly  cor- 
roborative of  the  firmness  of  the  actor's  intent  to  complete  the  commission  of 
the  crime.  Factual  or  legal  impossibility  of  committing  tlie  crime  is  not  a 
defense  if  the  crime  could  have  been  committed  had  the  attendant  circum- 
stances been  as  the  actor  believed  them  to  be. 

(2)  Complicity. — A  person  who  engages  in  conduct  intending  to  aid  another 
to  commit  a  crime  is  guilty  of  criminal  attempt  if  the  conduct  would  establish 
his  complicity  under  section  401  were  the  crime  committed  by  the  other  person, 
even  if  the  other  is  not  guilty  of  committing  or  attempting  the  crime,  for 
example,  because  he  has  a  defense  of  .iustification  or  entrapment. 

(3)  Grading. — Criminal  attempt  is  an  offense  of  the  same  class  as  the 
offense  attempted,  except  that  (a)  an  attempt  to  commit  a  Class  A  felony 
shall  be  a  Class  B  felony,  and  (b)  whenever  it  is  established  by  a  preponder- 
ance of  the  evidence  at  sentencing  that  the  conduct  constituting  the  attempt 
did  not  come  dangerously  close  to  commission  of  the  crime,  an  attempt  to 
commit  a  Class  B  felony  shall  be  a  Class  C  felony  and  an  attempt  to  commit  a 
Class  C  felony  shall  be  a  Class  A  misdemeanor. 

(4)  Jurisdiction.—There  is  federal  jurisdiction  over  an  offense  defined  in 
this  section  as  prescribed  in  section  203. 

§  1004.  Criminal  Conspiracy. 

(1)  Offense. — A  person  is  guilty  of  conspiracy  if  he  agrees  with  one  or  more 
persons  to  engage  in  or  cause  the  performance  of  conduct  which,  in  fact,  con- 
stitutes a  crime  or  crimes,  and  any  one  or  more  of  such  persons  does  an  act  to 
effect  an  objective  of  the  conspiracy.  The  agreement  need  not  be  explicit  but 
may  be  implicit  in  the  fact  of  collaboration  or  existence  of  other  circum- 
stances. 

(2)  Parties  to  Conspiracy. — If  a  person  knows  or  could  expect  that  one  with 
whom  he  agrees  has  agreed  or  will  agree  with  another  to  eft'ect  the  same 
objective,  he  shall  be  deemed  to  have  agreed  with  the  other,  whether  or  not  he 
knows  the  other's  identity. 

(3)  Duration  of  Conspiracy. — A  conspiracy  shall  be  deemed  to  continue  until 
its  objectives  are  accomplished,  frustrated  or  abandoned.  "Objectives"'  includes 
escape  from  the  scene  of  the  crime,  distribution  of  booty,  and  measures,  other 
than  silence,  for  concealing  the  crime  or  obstructing  justice  in  relation  to  it.  A 
conspiracy  shall  be  deemed  to  have  been  abandoned  if  no  overt  act  to  effect  its 
objectives  has  been  committed  by  any  conspirator  during  the  applicable  period 
of  limitations. 

(4)  Defense  Precluded. — It  is  no  defense  to  a  prosecution  under  this  section 
that  the  person  with  whom  such  person  is  alleged  to  have  conspired  has  been 
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acquitted,  has  not  been  prosecuted  or  convicted,  has  been  convicted  of  a  differ- 
ent offense,  is  immune  from  prosecution,  or  is  otherwise  not  subject  to  justice. 

(5)  Liability  as  Accomplice. — Accomplice  liability  for  offenses  committed  in 
furtherance  of  the  conspiracy  is  to  be  determined  as  provided  in  section  401. 

(6)  Grading. — Conspiracy  shall  be  subject  to  the  penalties  provided  for 
attempt  in  section  1001(3). 

(7)  Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in 
this  section  as  prescribed  in  section  203. 

§  1005.  General  Provisions  Regarding  Sections  1001  to  1004. 

(2)  Attempt  and  Conspiracy  Offenses  Outside  this  Chapter.  Whenever 
"attempt"  or  "conspiracy"  is  made  an  offense  outside  this  Chapter,  it  shall 
mean  attempt  or  conspiracy,  as  the  case  may  be,  as  defined  in  this  Chapter. 

§  1006.  Regulatory  Offenses. 

(1)  Section  Applicable  Whoi  Invoked  hy  Another  Statute. — This  section 
shall  govern  the  use  of  sanctions  to  enforce  a  penal  regulation  whenever  and 
to  the  extent  that  another  statute  so  provides.  The  limits  on  a  sentence  to  pay 
a  fine  provided  in  Part  C  of  this  Code  shall  not  apply  if  the  other  statute  fixes 
a  different  limit.  "Penal  regulation"  means  any  requirement  of  a  statute,  regu- 
lation, rule,  or  order  which  is  enforcible  by  criminal  sanctions,  forfeiture  or 
civil  penalty. 

(2)  General  Scheme  of  Regulatory  Sanctions. —  (a)  Nonculpable  Violations. 
— A  person  who  violates  a  i:)eual  regulation  is  guilty  of  an  infraction.  Culpabil- 
ity as  to  conduct  or  the  existence  of  the  penal  regulation  need  not  be  proved 
under  this  paragraph,  except  to  the  extent  required  by  the  penal  regulation. 

(b)  Willful  Violations. — A  person  who  willfully  violates  a  penal  regulation 
is  guilty  of  a  Class  B  misdemeanor.  Willfulness  as  to  both  the  conduct  and  the 
existence  of  the  penal  regulation  is  required. 

(c)  Flouting  Regulatory  Authority. — A  person  is  guilty  of  a  Class  A  misde- 
meanor if  he  fiouts  regulatory  authority  by  vrtllful  and  persistent  disobedience 
of  any  l)ody  of  related  penal  regulations. 

(3)  Dangerous  Violations  of  Prophylactic  Regulations. — A  person  is  guilty  of 
a  Class  A  misdemeanor  if  he  willfully  violates  a  penal  regulation  and  thereby 
in  fact,  creates  a  substantial  likelihood  of  harm  to  life,  health,  or  property,  or 
of  any  other  harm  against  which  the  penal  regulations  was  directed. 

§  1323.  Tampering  With  Physical  Evidence. 

(1)  Offense. — A  person  is  guilty  of  an  offense  if,  believing  an  oflScial  pro- 
ceeding is  pending  or  about  to  he  instituted  or  believing  process,  demand  or 
order  has  been  issued  or  is  about  to  be  issued,  he  alters,  destroys,  mutilates, 
conceals  or  removes  a  record,  document  or  thing  with  intent  to  impair  its 
verity  or  availability  in  such  official  proceeding  or  for.  the  purposes  of  such 
process,  demand  or  order. 

(2)  Grading.— The  offense  is  a  Class  C  felony  if  the  actor  substantially 
obstructs,  impairs  or  perverts  prosecution  for  a  felony.  Otherwise  it  is  a  Class 
A  misdemeanor. 

(3)  Definition. — In  this  section  "process,  demand  or  order"  means  process, 
demand  or  order  authorized  by  law  for  the  seizure,  production,  copying,  discov- 
ery or  examination  of  a  record,  document  or  thing. 

(4)  Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in 
this  section  when  the  official  proceeding  which  is  pending  or  contemplated  is  or 
would  be  a  federal  official  proceeding  or  when  the  process,  demand,  or  order  is 
or  would  be  issued  by  a  federal  public  servant. 

§  1351.  Perjury. 

(1)  Offense. — A  person  is  guilty  of  perjury,  a  Class  C  felony,  if.  in  an 
official  proceeding,  he  makes  a  false  statement  under  oath  or  equivalent 
affirmation,  or  swears  or  affirms  the  truth  of  a  false  statement  previously 
made,  when  the  statement  is  material  and  he  does  not  believe  it  to  be  true. 

(2)  Corroboration. — No  person  shall  be  convicted  of  perjury  where  proof  of 
falsity  rests  solely  upon  contradiction  by  the  testimony  of  one  person. 

[(2)  Proof. — Commission  of  perjury  need  not  be  proved  by  any  particualr 
number  of  witnesses  or  by  documentary  or  other  types  of  evidence.] 

(3)  Inconsistent  Statements. — Where  in  the  course  of  one  or  more  official 
proceedings,  the  defendant  made  a  statement  under  oath  or  equivalent  affirma- 
tion inconsistent  with  another  statement  made  by  him  under  oath  or  equiva- 
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lent  affirmation  to  the  degree  that  one  of  them  is  necessarily  false,  both 
having  been  made  within  the  period  of  the  statute  of  limitations,  the  prosecu- 
tion may  set  forth  the  statements  in  a  single  count  alleging  in  the  alternative 
that  one  or  the  other  was  false  and  not  believed  by  the  defendant  to  be  true. 
Proof  that  the  defendant  made  such  statements  shall  constitute  a  prima  facie 
case  that  one  or  the  other  of  the  statements  was  false;  but  in  the  absence  of 
sufficient  proof  of  which  statement  was  false,  the  defendant  may  be  convicted 
under  this  section  only  if  each  of  such  statements  was  material  to  the  official 
proceeding  in  which  it  was  made. 

(4)  JiiriHdictimi. — There  is  federal  jurisdiction  over  an  offense  defined  in 
this  section  when  the  official  proceeding  is  a  federal  official  proceeding. 

§  1371.  Disclosure  of  Confidential  Information  Provided  to  Government. 

A  person  is  guilty  of  a  Class  A  misdemeanor  if,  in  knowing  violation  of  a 
duty  imposed  on  him  as  a  federal  public  servant,  he  discloses  any  confidential 
information  which  he  has  acquired  as  a  federal  public  servant.  "Confidential 
information"  means  information  made  available  to  the  United  States  govern- 
ment under  a  governmental  assurance  of  confidence. 

§  3007   Special   Sanction  for  Organizations. 

When  an  organization  is  convicted  of  an  offense,  the  court  may  require  the 
organization  to  give  notice  of  its  conviction  to  the  persons  or  class  of  persons 
ostensibly  harmed  by  the  offense,  by  mail  or  by  advertising  in  designated  areas 
or  by  defiignated  media  or  otherwise. 

[§  3007  Special  Sanction  for  Organizations. 

When  an  organization  is  convicted  of  an  offense,  the  court  may  require  the 
organization  to  give  appropriate  publicity  to  the  conviction  by  notice  to  the 
■class  or  classes  of  persons  or  sector  of  the  public  interested  in  or  affected  by 
the  conviction,  by  advertising  in  designated  areas  or  by  designated  media  or 
otherwise.] 
[§3007   Special   Sanction  for  Organizations. 

(1)  Eligibility. — A  person  who  has  been  convicted  of  a  federal  offense  may 
be  sentenced  to  probation  or  unconditional  discharge  as  provided  in  this  Chap- 
ter; 

(2)  Criteria: — The  court  shall  not  impose  a  sentence  of  imprisonment  upon  a 
person  unless,  having  regard  to  the  nature  and  circumstances  of  the  offense 
and.  to  the  history  and  character  of  the  defendant,  it  is  satisfied  that  imprison- 
meat  is  the  more  appropriate  sentence  for  the  protectiou  of  the  public 
because : 

(a)  There  is  undue  risk  that  during  a  period  of  probation  the  defendant 
will  commit  another  crime ; 

(b)  The  defendant  is  in  need  of  correctional  treatment  that  can  most  effec- 
tively be  provided  by  a  sentence  to  imprisonment  under  Chapter  32 ;  or 

(c)  A  sentence  to  probation  or  unconditional  discharge  will  imduly  depre- 
ciate the  seriousness  of  the  defendant's  crime,  or  undermine  respect  for  law. 

(3)  Factors  to  he  Considered. — The  following  factors,  or  the  converse 
thereof  where  appropriate,  while  not  controlling  the  discretion  of  the  court, 
shall  be  accorded  weight  in  making  determinations  called  for  by  subsection 
(2).: 

(a)  The  defendant's  criminal  conduct  neither  caused  nor  threatened  serious 
liarm  to  another  person  or  his  property  ; 

(b)  Tlie  defendant  did  not  plan  or  expect  that  his  criminal  conduct  would 
cause  or  threaten  serious  harm  to  another  person  or  his  property  ; 

(c)  The  defendant  acted  under  strong  provocation  ; 

(d)  There  were  substantial  grounds  which,  though  insufficient  to  establish  a 
legal  defense,  tend  to  excuse  or  justify  the  defendant's  conduct; 

(e)  The  victim  of  the  defendant's  conduct  induced  or  facilitated  its  commis- 
sion ; 

(f )  The  defendant  has  made  or  will  make  restitution  or  reparation  to  the 
victim  of  his  conduct  for  the  damage  or  injury  which  was  sustained  : 

(g)  The  defendant  has  no  history  of  prior  delinquency  or  criminal  activity, 
or  has  led  a  law-abiding  life  for  a  substantial  period  of  time  before  the  com- 
mission of  the  present  offense; 

(h)  The  defendant's  conduct  was  the  result  of  circumstances  inilikely  to 
recur; 
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(i)  The  character,  history  and  attitudes  of  the  defendant  indicate  that  he  is 
unlikely  to  commit  another  crime; 

(j)  The  defendant  is  particularly  likely  to  respond  affirmatively  to  proba- 
tionary treatment; 

(k)  The  imprisonment  of  the  defendant  would  entail  undue  hardship  to  him- 
self or  his  dependents ; 

(1)   The  defendant  is  elderly  or  in  poor  health; 

(m)  The  defendant  did  not  abuse  a  public  position  of  responsibility  or 
trust;  and 

(u)  The  defendant  cooperated  with  law  enforcement  authorities  by  bringing 
other  offenders  to  justice,  or  othei'wise.  Nothing  herein  shall  be  deemed  to 
require  explicity  reference  to  those  factors  in  a  presentence  report  or  by  the 
court  at  sentencing. 

3201.  Sentence  of  Imprisonment :  Incidents. 

(1)  Authorized  Terms. — The  authorized  terms  of  imprisonment  are: 

(a)  For  a  Class  A  felony,  no  more  than  30  years ; 

(b)  For  a  Class  B  felony,  no  more  than  15  years; 

(c)  For  a  Class  C  felony,  no  more  than  7  years ; 

(d)  For  a  Class  A  misdemeanor,  no  more  than  1  year  [6  months]  ; 

(e)  For  a  Class  B  misdemeanor,  no  more  than  30  days. 

Such  terms  shall  be  administered  as  provided  in  Part  C  of  this  Code. 

(2)  Components  of  Maximum  Term  for  Indefinite  Sentence. — A  sentence  of 
imprisonment  of  more  than  six  months  shall  be  an  indefinite  sentence.  The 
maximum  term  of  every  indefinite  sentence  imposed  by  the  court  shall  include 
a  prison  component  and  a  parole  component.  The  parole  component  of  such 
maximimi  term  shall  be  (i)  one-third  for  terms  of  nine  years  or  less;  (ii) 
three  years  for  terms  between  nine  and  fifteen  years,  and  (iii)  five  years  for 
terms  more  than  fifteen  years ;  and  the  prison  component  shall  be  the  remain- 
der of  such  maximum  term.  If,  however,  the  parole  component  so  computed  is 
less  than  three  years,  the  court  may  increase  it  up  to  three  years. 

(3)  Minimiun  Term. — An  indefinite  sentence  for  a  Class  A  or  B  felony  shall 
have  no  minimum  term  unless  by  the  affirmative  action  of  the  court  a  term  is 
set  at  no  more  than  one-third  of  the  prison  component  actually  imposed.  No 
other  indefinite  sentence  shall  have  a  minimum  term.  The  court  shall  not 
impose  a  minimum  term  unless,  having  regard  to  the  nature  and  circumstances 
of  the  offense  and  the  history  and  character  of  the  defendant,  it  is  of  the  opin- 
ion that  such  a  term  is  required  because  of  the  exceptional  features  of  the 
case,  such  as  warrant  imposition  of  a  term  in  the  upper  range  under  section 
3202.  The  court  shall  set  forth  its  reasons  in  detail.  Except  in  the  most 
extraordinary  cases,  the  court  shall  obtain  both  a  presentence  report  and  a 
report  from  the  Bureau  of  Corrections  under  section  3004  before  imposing  a 
minimum  term. 

(4)  Minimum.  Term;  Alternative ;  Further  Powers. — In  lieu  of  imposing  a 
minimum  term,  the  court  may  make  a  recommendation  to  the  Board  of  Parole 
as  to  when  the  defendant  should  first  be  considered  for  parole.  The  court  shall 
not  reconmiend  a  parole  eligibility  date  which  is  beyond  the  time  when  the 
court  could  have  fixed  a  minimum  term  under  subsection  (3).  The  court  shall 
have  the  authority  to  reduce  an  imiwsed  minimum  term  to  time  served  upon 
motion  of  the  Bureau  of  Corrections  made  at  any  time,  upon  notice  to  the 
United  States  Attorney. 

3502.  Disqualification  From  Exercising  Organization  Functions. 

An  executive  officer  or  other  manager  of  an  organization  convicted  of  an 
offense  committed  in  furtherance  of  the  affairs  of  the  organization  may,  as 
part  of  the  sentence,  be  disqualified  from  exercising  similar  functions  in  the 
same  or  other  organizations  for  a  period  not  exceeding  five  years,  if  the  court 
finds  the  scope  or  willfulness  of  his  illegal  actions  make  it  dangerous  for  such 
functions  to  be  entrusted  to  him. 


Senator  Hruska.  The  committee  will  stand  in  recess  subject  to  the 
call  of  the  Chair. 

[Whereupon,  at  12 :05  p.m.,  the  committee  was  recessed  until  the 
call  of  the  Chair.] 
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Subcommittee  on  Criminal  Laws  and  Procedures 

OF  the  Co3IMITTEE  ON  THE  JUDICIARY, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :10  a.m.,  in  Room 
2228,  Dirksen  Senate  Office  Building,  Senator  Koman  L.  Hruslia, 
presiding. 

Present:  Senator  Hruska  (residing). 

Also  present:  G.  Robert  Blakey.  chief  counsel;  Paul  C.  Summitt, 
deputy  chief  counsel;  Dennis  C.  Thelen,  assistant  counsel;  Kemieth 
A.  Lazarus,  minority  counsel ;  and  Mable  A.  Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

The  Chairman,  the  Senator  from  Arkansas,  is  busy  chairing 
another  committee.  He  asked  me  to  take  charge  of  this  hearing  this 
morning. 

Our  first  witness,  the  Honorable  Marvin  Frankel,  U.S.  District 
Court  Judge,  is  not  here  yet.  We  will  therefore  call  on  Mr.  Kenneth 
De  Shelter,  Director  of  Insurance  of  the  State  of  Ohio. 

We  welcome  you  here,  Mr.  De  Shelter. 

]Mr.  De  Shelter.  Thank  you,  Senator  Hruska. 

Senator  Hruska.  You  have  submitted  a  statement  to  the  commit- 
tee. You  may  read  it  or  highlight  it,  as  you  wish. 

Mr.  De  Shelter.  Thank  you. 

STATEMENT  0?  KENNETH  DeSHELTER,  DIEECTOR  OE  INSTJEANCE 
OF  THE  STATE  OF  OHIO 

]\Ir.  De  Shelter.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, I  am  Kenneth  De  Shelter.  I  am  the  Director  of  Insurance  of  the 
State  of  Ohio. 

I  appear  before  the  subcommittee  today  on  behalf  of  the  National 
Association  of  Insurance  Commissioners,  an  organization  commonly 
referred  to  as  the  NAIC,  as  chairman  of  the  NAIC  Subcommittee 
on  Property  and  Liability  Guaranty  Funds. 

Having  its  inception  in  and  regular  meetings  since  1871,  the 
NAIC  is  the  oldest  voluntary  association  of  State  officials.  It 
includes  the  principal  insurance  regulatory  authorities  of  the  50 
States,  the  District  of  Columbia,  Guam,  Puerto  liico,  and  the  Virgin 
Islands. 
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We  appreciate  the  opportunity  to  appear  before  the  subcommittee 
during  its  consideration  of  legislation  to  revise  the  Federal  Criminal 
Code.  My  comments  will  be  directed  entirely  toward  section  2-8F1 
of  S.  1  as  it  applies  to  the  transfer  or  concealment  of  property'  in 
contemplation  of  a  State  insolvency  proceeding. 

ROLE  OF  THE  NAIC  IN  INSURANCE  REGULATION 

To  facilitate  a  better  understanding  of  the  NAIC  suggestions,  it 
would  i:)robabl,y  be  helpful  to  provide  so,i;ne  background  on  the  orga- 
nization, the  relationship  of  insurance  companies  to  the  bankruptcy 
code,  and  curreiit  etl'orts  of  the  States  to  deal  with  insolvencies  and 
criminal  activities  which  are  related  thereto. 

As  I  noted  pi-eviously,  the  XAIC  was  organized  in  1871  and  has 
met  regularly  since.  Among  the  major  objectives  of  the  organization 
are:  The  promotion  of  unifoi-mity  in  legislation  affecting  insurance: 
the  encouragement  of  uniformity  in  departmental  rulings  on  the 
insurance  laws  of  the  several  States:  the  dissemination  of  informa- 
tion of  value  to  insurance  supervisory  officials  in  the  performance  of 
their  duties.;  and  the  establishment  of  means  to  fully  protect  the 
interests  of  insurance  policyholders.  With  respect  to  imiformity.  an 
important  objective  is  to  blend  an  appropriate  degree  of  uniformity 
in  State  insurance  regulation  with  variations  to  accommodate  local 
needs  and  problems. 

I  would  point  out  three  specific  examples  of  how  the  NAIC  car- 
ries out  its  work  of  advancing  the  objectives  just  mentioned.  These 
would  be  the  procedures  established  through  the  NAIC  for  the  con- 
duct of  examinations  of  insurance  companies  for  the  preparation  of 
the  annual  statement  blanks  submitted  by  all  insurers,  and  for  the 
valuation  of  securities  held  by  all  insurers  to  assure  that  a  uniform 
value  is  accepted  by  each  jurisdiction  for  purposes  of  determining 
financial  status. 

Before  discussing  the  desirability  of  a  statute  creating  a  Federal 
crime  for  the  transfer  or  concealment  of  assets  in  contemplation  of  a 
State  insolvency  pi-oceeding,  I  should  perhaps  note  the  distinction 
between  the  objectives  of  a  Federal  bankruptcy  proceeding  and  a 
State  insui-ance  company  insolvency  proceeding.  Unlike  a  personal 
or  corporate  bankruptcy  where  the  assets  are  placed  in  the  hands  of 
a  court  for  the  protection  of  the  creditors  and  to  relieve  the  bank- 
rupt from  oppressive  indebtedness,  a  State  insurance  company  insol- 
vency proceeding  has  as  its  primary  objective  the  conservation  of  an 
insurer's  assets  for  the  bencifit  of  its  policyholders.  These  policyhold- 
ers are  not  "creditors'-  in  the  general  sense  of  the  term.  In  an 
insurer  insolvency,  the  "creditors"  in  the  business  sense  make  but 
limite(l  demands  on  assets  of  a  corporation  in  comparison  with 
anticipated  claims  based  on  insured  losses.  In  many  States  those 
demands  are  treated  as  secondary  to  policyholder  claims. 

The  States  have  adopted  liquidation  and  rehabilitation  acts  to 
provide  a  mechanism  tailored  for  the  protection  of  policyholders.  In 
1969  the  NAIC  adopted  a  model  Insurers  Rehabilitation  and  Liqui- 
dation Act  for  which  my  subcommittee  is  presently  developing  some 
refinements. 
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The  problem  of  ins\irer  insolvency  has  always  been  recog:nized  as 
a  major  challenge  to  the  skills  of  State  insurance  re|]^ilat6ry  agen- 
cies. The  public  iiltereSt  riequireS  that  an  insurer  be  capable  of 
inaking  payment  when  an  insured  suffers  a  covered  loss.  Oh  the 
other  hand,  an  irbh-clad  guarantee  against  insolvency  would  proba- 
bly make  entry  into  the  insurance  business  by  new  companies  impos- 
sible. 

In  recent  years,  the  States  have  moved  rapidly  through  the  mech- 
anism of  the  NAIC  to  protect  policyholders  while  at  the  same  time 
not  unreasonably  limiting  access  to  the  insurance  business.  For 
example,  in  Decembei-  1969,  the  NAIC  adopted  a  m.odel  State  guar- 
antee fund  bill  for  property  and  liability  insurers.  To  date,  46  States 
have  enacted  some  type  of  guaranty  fund  legislation,  most  of  which 
is  patterned  after  the  XATC  model  bill.  On  the  life  and  health  side, 
the  NAIC  adopted  a  ISIodel  Guaranty  Fund  Act  in  December  1970. 
So  far.  nine  States  have  enacted  this  type  of  law.  1  expect  to  see 
more  States  adopting  similar  legislation  in  the  near  future  so  as  to 
provide  comparable  prbtection  to  that  given  property  dhd  liability 
policyholders. 

To  lessen  the  risk  of  insolvencies  the  NAIC  is  developing  and 
implementing  a  statistical  analysis  program,  the  objective  of  which 
is  to  give  State  regmlatory  agencies  an  early  warning  of  possible 
financial  difficulty  facing  an  insurer.  Under  this  program,  a  series  of 
ebmputerized  tests  are  run  on  statistics  derived  from  insurance  com- 
pany annual  statements.  The  failure  of  an  insurer  to  pass  several  of 
the  tests  puts  the  State  regulatory  authority  on  notice  and  permits 
remedial  action  to  be  taken  without  delay.  The  system  fcir  property 
liability  companies  was  first  operated  in  1972  providing  a  review  of 
1971  reports.  The  life  and  health  program  is  being  inaugurated  this 
5'ear  for  1972  reports.  As  more  experience  is  gained  with  the  statisti- 
cal reporting  program,  the  tests  will  be  modified  to  increase  their 
reliability. 

I  should  also  mention  a  study  of  the  examination  system  which  is 
to  be  considered  by  the  NAIC  at  its  upcoming  June  meetings  here  in 
Washington.  The  current  proposal  provides  for  an  in-depth  study  of 
the  State  examination  system  to  review  the  present  procedural 
aspects  of  an  examination  and  to  determine  what  changes  can  be 
implemented  to  increase  its  effectiveness  in  the  light  of  modern  cor- 
porate accounting  practices. 

With  the  insolvency  funds,  the  early  warning  testing  system,  and 
any  revisions  in  the  examination  system  which  might  be  forthcom- 
ing from  the  examination  study,  losses  borne  by  the  public  as  a 
rissult  of  insurer  insolvencies  should  be  greatly  reduced. 

To  assure  compliance  with  State  insurance  laws.  State  insurance 
regulatory  authorities  are  given  a  wide  range  of  powers.  In  some 
jurisdictions,  the  regulatory  agency  has  the  authority  to  dispose  of 
all  enforcement  problems  through  its  own  office.  In  other  jurisdic- 
tions, the  commissioner  calls  upon  the  State  attorney  general  for 
certain  legal  proceedings. 

Some  of  the  enforcement  tools  at  the  hands  of  insurance  regula- 
tors  include   seizures,   examinations,   criminal   and   civil   penalties, 
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revocation  of  license,  liquidation  and  rehabilitation,  cease  and  desist 
summary  orders,  and  injunctions. 

Turning  to  the  specific  problem  of  insolvency  fraud,  few  State 
insurance  or  criminal  codes  have  statutes  paralleling  the  Federal 
crime  of  bankruptcy  fraud.  Insurance  statutes  arc  primarily  con- 
cerned with  protecting  the  policyholder  and  not  with  punishing  a 
wrongdoer.  For  example,  the  NAIC  Model  Kehabilitation  and  Liqui- 
dation Act  provides  for  the  recovery  of  assets  of  an  insurer  which 
have  been  fraudulently  transferred  but  does  not  specifically  provide 
criminal  penalties.  Of  course,  most  insurance  laws  have  general  pen- 
alty provisions  for  violations  of  the  insurance  law,  but  these  are  not 
designed  to  effectively  deter  major  fraud  schemes.  Most  will  provide 
for  a  fine  of  up  to  $1,000  and  for  imprisonment  of  up  to  1  year. 

An  individual  who  has  allegedly  transferred  or  concealed  insur- 
ance company  property  will  usually  be  tried  under  a  State's  general 
theft  statute.  As  a  matter  of  fact,  the  State  statutes  generally  pro- 
vide penalties  comparable  to  those  under  the  present  Federal  crimi- 
nal code  for  bankruptcy  fraud.  The  Federal  penalty  now  provides 
for  a  fine  of  up  to  $5,000  and  imprisonment  for  up  to  5  years.  As 
examples  of  State  penalties,  under  applicable  larceny  and  theft  stat- 
utes, sanctions  of  up  to  10  years  imprisonment  are  possible  in  the 
District  of  Columbia  and  15  years  imprisonment  and  $10,000  fine  in 
Wisconsin. 

The  desirability  of  a  State  statute  applicable  to  the  specific  crime 
of  insolvency  fraud  is  recognized,  however,  by  Senate  insurance  reg- 
ulatory authorities  and  steps  are  under  way  within  the  NAIC  to 
change  the  situation.  At  the  December,  1972  meeting  of  the  NAIC, 
the  Subcommittee  on  Property  and  Liability  Guaranty  Funds 
appointed  a  task  force  to  consider  a  model  bill  imposing  criminal 
sanctions  upon  those  responsible  for  an  insurer's  insolvency.  This 
task  force  is  expected  to  submit  its  recommendations  at  the  June 
NAIC  meeting. 

In  essence,  the  current  draft  of  the  model  bill  would  establish  a 
criminal  penalty  for:  (1)  the  failure  of  an  insurance  company  officer 
or  director  to  act  to  notify  the  insurance  regulatory  agency  when  the 
insurer  becomes  financially  impaired;  and  (2)  the  transfer  or  con- 
cealment of  assets  in  contemplation  of  a  State  insolvency  proceeding. 

The  notification  provision  is  drawn  from  provisions  currently  in 
the  English  law.  It  is  designed  to  utilize  the  knowledge  of  insiders 
to  better  enable  the  insurance  commissioners  to  ascertain  pending 
problems  before  an  insurer  becomes  insolvent.  Failure  of  officers  and 
directors  to  comply  subjects  them  to  a  fine  of  up  to  $50,000  and 
imprisonment  for  1  year.  The  transfer  or  concealment  provision  pro- 
vides a  penalty  of  imprisonment  for  up  to  5  years. 

Thus,  it  appears  that  our  task  force  and  subcommittee  may  both 
recommend  quite  similar  sanctions.  This  being  the  case,  the  question 
arises,  is  it  necessary  to  have  both  a  State  and  Federal  penalty?  It 
should  be  observed  that  the  proposed  Federal  legislation  would 
apply  only  when  the  offense  is  connnitted  within  the  commerce  juris- 
diction of  the  Federal  Government.  State  sanctions  would  continue 
as  the  oidy  remedy  in  instances  involving  no  movement  across  State 
or  U.S.  boundai-ies  or  the  use  of  a  transportation,  communication  or 
power  facility  of  interstate  or  foreign  commerce. 
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Assuming  that  the  States  adopt  the  final  product  of  the  NAIC 
task  force,  and  the  legislative  record  of  NAIC  model  bills  has  been 
good,  there  are  grounds  to  support  a  Federal  enactment  as  well.  The 
mere  existence  of  a  Federal  penalty  should  have  a  salutary  deterrent 
effect.  Furthermore,  the  existence  of  a  Federal  alternative  would 
permit  the  utilization  of  the  FBI  to  participate  in  the  capture  of 
persons  crossing  State  lines  to  avoid  apprehension.  Although  the 
extradition  mechanism  is  available,  interstate  eilorts  may  be  less 
efficient  than  those  of  Federal  enforcement  agencies. 

In  summary,  I  would  say  that  the  State  insurance  regulation  has 
developed  over  a  long  period  of  time  and  has  been  directed  princi- 
pally toward  assuring  a  sound  and  equitable  mechanism  for  the  pro- 
tection of  the  public.  Insofar  as  insurer  financial  stability  is  con- 
cerned, primary  concern  has  been  directed  at  solvency  rather  than 
deterring  criminal  conduct  aimed  at  insurance  company  assets. 

Where  criminal  activity  has  occurred,  principal  reliance  has  been 
placed  on  States  criminal  theft  statutes  rather  than  provisions  of  the 
insurance  codes.  However,  to  increase  the  deterrent  effect  of  existing 
States  criminal  laws,  the  XAIC  is  developing  a  statute  specifically 
directed  at  insurance  company  insolvency. 

To  the  extent  that  a  similar  Federal  statute  would  contribute  to 
increasing  the  deterrence  and  would  expedite  the  apprehension  of 
fugitives,  the  XAIC  would  support  its  enactment. 

Senator  Hruska.  Thank  you  Mr.  De  Shelter. 

You  have  stated  that  in  1969  the  NAIC  adopted  a  Model  Insurers 
Rehabilitation  and  Liquidation  Act.  Has  that  been  promulgated  yet? 

Has  any  State  considered  its  enactment? 

Mr.  De  Shelter.  Yes,  I  think  a  number  of  States  have  the  bill 
already  in  effect,  I  don't  laiow  the  number  of  States,  but  I  do  know 
that  it  is  in  effect  and  has  been  implemented  in  certain  cases. 

Senator  Hruska.  Your  Committee  is  working,  you  say,  on  further 
refinements  and  alterations,  but  basically,  of  course,  the  States  have 
acted  on  the  basis  of  what  j'ou  have  developed  to  date,  is  that  the  idea  ? 

Mr.  De  Shelter.  That's  correct.  And  some  of  the  refinements  we 
are  concerned  with,  Senator,  are  the  methods  by  which  insurers 
could  ultimately  recoup  any  money  that  was  paid  out  through  the 
post  assessment  process. 

We  are  contemplating  the  process  of  recoupment  so  that  the  indus- 
try ultimately  can  redistribute  the  losses  that  are  paid  or  effectively 
pick  them  up  in  a  subsequent  rating  procedure,  and  we  are  trying  to 
devise  a  formula  which  is  ecjuitable  to  the  public  as  well  as  to  the 
insurer. 

Senator  Hruska.  Thank  you  for  a  very  informative  statement. 
Mr.  Blakey,  do  you  have  any  questions  ? 

Mr.  Blakey.  I  have  only  one.  Commissioner,  could  you  give  the 
subcommittee  some  idea  of  the  time  frame  within  which  your  task 
force  is  operating  to  develop  the  model  State  criminal  penalties? 

Mr.  De  Shelter.  We  have  a  bill  in  final  draft  form  now,  Mr. 
Blakey,  and  we'll  meet  the  first  week  in  June  and  we  propose  to  have 
our  proposed  draft  acted  upon  by  the  executive  committee  and  by  the 
plenary  session  of  the  XAIC,  and  hopefully  by  mid-June  we  ought 
to  be  able  to  distribute  that  to  the  States  for  enactment  in  the  dif- 
ferent legislatures. 


5626 

Mr.  Blakey.  Could  joii  arrange  to  have  a  copy  of  that  made 
available  to  the  subcommittee? 

Mr.  De  Shelter.  I  €an  give  you  a  copy,  bearing  in  mind  the  fact 
that  it  is  a  draft  copy.  I  would  be  glad  to  submit  that  to  you  at  this 
time. 

Mr.  Blakey.  I  have  in  mind  that  it  might  be  of  some  assistance  to 
us  in  drafting  State  insolvency  aspects  of  the  Federal  bankruptcy 
primer. 

Mr.  De  Siteltt.r.  We  think  it  is  very  important.  In  the  very 
nature  of  the  insolvency  problems,  the  insurers  who  are  in  the  most 
difficulty  will  attempt  to  conceal  that  fact  from  the  regulators,  so  we 
want  to  make  it  a  crime  to  conceal  that  fact  from  the  regulators  and 
therefore  insist  upon  notification.  In  the  process  of  ferreting  these 
inatters  out  it  has  come  to  our  attention  in  the  past,  many  times  the 
■chief  executive  officers  of  an  insurance  company  may  say  to  an 
accountant  who  is  responsible  to  the  chief  executive  officer  when  he 
submitted  this  statement,  I  don't  like  that  financial  picture.  You  go 
back  and  rework  that  statement. 

It  occui'S  to  us  that  if  we  would  give  some  immunity  from  prose- 
cution to  some  of  these  accountants  and  CPA's  working  for  the 
insurers,  that  we  would  be  able  to  find  instances  in  which  the  chief 
executive  officer  subverted  the  actual  financial  picture  of  the  com- 
pany to  the  deti-iment  of  the  policyholders,  and  we  think  it  is  criti- 
cal to  get  that  kind  of  requirement  on  all  of  the  officers  and  trustees. 
We  have  as  part  of  it  that  the  directors  or  officei'S  or  an  employee, 
when  it  comes  to  his  attention  that  the  company  is  impaired,  must 
relate  that  fact  to  the  chief  executive  officer  and  the  chief  executive 
officer  must  relate  that  to  the  regidator.  It  does  not  necessarily  mean 
that  they  would  be  put  into  reorganization  or  liquidation.  At  least 
the  regulator  has  an  opportunity  at  the  earliest  possible  date  to  see 
that  there  is  danger  there  and  to  watch  that  company' *s  progress. 

Mr.  Blakey.  Have  the  Commissioners  found  any  indication  that, 
shall  I  call  it,  professional  looters  or  members  of  organized  crime 
have  operated  to  take  the  basic  valuable  assets  of  some  insurance 
com])anios  and  substitute  for  them  worthless  or  even  stolen  stock? 

Mr.  De  Shelter.  No  question  about  that,  Mr.  Blakey. 

I  would  not  say  there  is  a  hard  and  fast  connection  with  orga- 
nized crime  as  such,  but  it  is  pretty  well  organized  by  certain  known 
individuals  and  sometimes  unknown  individuals  who  do  in  effect 
just  what  you  say.  They  tend  to  buy  into  companies  that  are  having 
trouble  and  drain  off,  either  through  a  holding  company  system  or 
management  arrangements,  try  to  drain  off  good  assets  or  try  to 
exchange  them  or  buy  and  sell  them. 

Mr.  Blakey.  Wliere  you're  dealing  with  that  sort  of  a  national 
syndicate,  do  you  think  the  investigative  resources  of  the  average 
State  are  capable  of  handling  it? 

Mr.  De  Shelter.  Well,  the  investigative  resources  of  the  average 
State  are,  in  point  of  fact,  in  some  instances  extremely  good, 
immensel}^  capable  people.  That  is  not  to  say  that  the  level  of  investi- 
gative powers  in  the  average  State  is  comparable. 

In  a  general  sense  T  would  not  say  that  if  a  transaction  took  place 
in  several  States  and  perhaps  in  the  Bahamas  or  some  foreign  coun- 
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tries,  (that  it  would  be  easy  for  any  State  regulatory  agency  to 
follow  that  pattern  out  and  iiivestigate  it  completely  as  it  would  be 
for  a  Federal  agency.  That  would  be  easier.  However,  there  has 
developed  a  very  high  degree  of  exjicrtise  in  examination  in  the 
State  regulatory  agencies,  so-  the  extent  to  which  they  cooperate 
immensely  helps  our  people  in  regulation,  examination  and  audit. 
They  mete  out  some  incredible  information  which  is  not  usually  got. 

]Mr.  Bl.\key.  Would  you  see  any  difficulties  m  cooperation  between 
State  insurance  people  and  such  Fedei-al  iaivestigative  agencies  as  the 
I"'1jI  in  pursuing  Bahama  leads  and'  things  of  tliat  sort? 

]Mr.  De  Shelter.  I  would  not  think  so.  In  fact,  we  do  business 
with  them  now,  with  Internal  Kevenue  on  a  number  of  matters  that 
come  in,  and  try  to<  cooperate. 

I  am  not  always  convinced  Ave  get  as  much  cooperation  from  them 
as  we  like,  but  that  is  a  tradition,.  I  think. 

Mr.  Blakey.  There  is  limited  mail  fraud  jurisdiction  in  the  Postal 
Service  now  dealing  with  insurance  frauds.  Has  that  been  success- 
ful ? 

Mr.  De  Shelter.  I  am  not  sure  the  extent  to  which  mail  fraud  on 
the  Federal  level  has  been  effective.  I  think  there  are,  in  point  of 
fact,  a  number  of  other  State  statutes  available  for  prosecution  of 
larceny  and  property  under  false  pretenses  and  statutes  such  as  that, 
but  I  Ivind  of  go.  on  tlie  tlieory  that  the  extent  to-  which  you  have 
sufficiently  more  options  available  it  gives  you  an  opportunity  to 
apprehend  more  people  involved  in  this  kind  of  skulduggery. 

Mr.  BlaivEy.  Thank  you,  commissioner. 

Senator  Hijuska.  How  rapidly  can  these  computerized  tests  that 
you  have  used  in  property  liability  companies,  be  done^  jSIr.  Commis- 
sioner ? 

Mr.  De  Shelter.  They  are  done  within  a  matter  of  months  after 
the  company  statement  is  filed,  Senator,  and  they  are  effectively  a 
profile.  They'd  be  much  like  checking  a  person's  vital  signs,  a 
human's  vital  signs.  It  gives  you  certain  ratios  of  the  capital  and 
surplus  and  so  on.  It  gives  you  certain  indicators  about  the  claims, 
reserves,  etc.,  the  kind  of  indicators  which  red  flag  a  situation  where 
you  may  be  having  a  solvency  problem  coming  up. 

However,  I  might  suggest  to  you  that  that  information  again  is 
supplied  basically  by  the  company  and  is  only  as  good  as  the  men 
who  supply  tliat  information,  which  points  up  fche  need  to  compel 
these  people  to  supply  accurate  information. 

Senator  Hruska.  Getting  back  to  the  time  element,  when  are  those 
annual  reports  due  ? 

Mr.  De  Shelter.  By  ]SLarch  1. 

Senator  Hruska.  By  JMarch  1.  And  it  wouldn't  of  course,  be  the 
equivalent  of  an  examination.  But  there  are  certain  things,  for 
example  the  evaluation  of  securities,  that  are  readily  done  by  com- 
puter now,  aren't  there  ? 

Mr.  Db  Shelter.  Eight.  "We  audit  all  of  our  statements,  and,  as 
they  come  in,  we  go  over  them  very  quickly  with  close  examinations. 
And  we  have  specific  companies,  of  course,  which  we'll  be  watching; 
We'll  do  those  first  as  a  priority  matter. 

If  a  company  appears  to  be  in  any  kind  of  difficulty,  we  change 
their  accounting  requirements  to  make  them  report  perhaps  every 
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quarter  or  even  monthly  in  some  instances,  and  we  then  put  examin- 
ers in  their  company  to  watch  wliat  is  going  on.  The  time  lag  is  not 
bad  there,  althougli  you  do  have  the  essential  problem  that  if  people 
are  going  to  be  dishonest,  falsifying  a  statement  is  just  one  more 
dishonest  act. 

Senator  Hruska.  Mr.  Lazarus,  do  you  have  any  questions  ? 

Mr.  Lazarus.  No,  thank  you,  Mr.  Chairman. 

Senator  Hruska.  Thank  you  very  much,  Mr.  De  Shelter.  We  will 
follow  your  Association's  work  with  great  interest. 

Mr.  De  Shelter.  Thank  you. 

Senator  Hruska.  And  we  wish  you  much  luck  in  further  develop- 
ment of  your  plans. 

Mr.  De  Shelter.  Thank  you. 

Senator  Hruska.  Our  next  witness  will  be  ]Mr.  Donald  McDonald, 
chairman  of  the  Section  of  Taxation  of  the  American  Bar  Associa- 
tion, and  he  will  testify  on  the  tax  laws  that  are  treated  within  S.  1 
and  S.  1400. 

STATEMENT  OF  DONALD  McDONALD,  CHAIRMAN,  SECTION  OF 
TAXATION,  AMERICAN  EAR  ASSOCIATION;  ACCOMPANIED  BY 
JAMES  a.  QUIGGLE,  SECRETARY,  TAXATION  SECTION,  AMERICAN 
BAR  ASSOCIATION,  AND  JOHN  BRAY,  MEMBER  OF  SPECIAL 
SUBCOMMITTEE  ON  FEDERAL  CRIMINAL  CODE,  AMERICAN  BAR 
ASSOCIATION 

Mr.  McDonald.  Thank  you  very  much,  Senator.  I  have  with  me 
this  morning  on  my  right,  James  Q.  Quiggle,  secretary  of  the  Taxa- 
tion Section  of  the  American  Bar  Association  and  council  director 
for  our  Committee  on  Civil  and  Criminal  Penalties. 

On  my  left  I  have  with  me  Jack  Bray  of  Washington,  D.C.,  who 
is  a  member  of  the  Special  Subcommittee  on  the  Federal  Criminal 
Code. 

I  myself  am  Donald  McDonald.  I  am  an  attorney  admitted  to 
practice  in  Pennsylvania.  I  am  currently  practicing  in  Philadelphia. 

As  chairman  of  the  Section  of  Taxation  we  represent  about  14.000 
attorneys.  We  are  continually  concerned  with  any  improvement  or 
change  in  the  elements  of  tax  offenses,  in  an  effort  to  make  our  self- 
assessment  system  M^ork  better. 

Preliminarily,  one  of  our  main  problems  arises  from  the  fact  that 
the  mere  difference  of  opinion  in  the  amount  of  tax  due  between  a 
revenue  agent  and  a  taxpayer  is  by  no  means  a  crime.  Eecently  a 
test  of  tax  practitioners  showed  that  five  or  six  of  them  came  up 
with  different  answers  on  the  same  facts.  A  test  of  Eevenue  agents 
disclosed  the  same  differences. 

So  that,  therefore,  in  defining  a  tax  crime  the  mere  understate- 
ment of  tax  is  insufficient  to  pi-ove  an  element  of  criminality. 

We  also  Avant  to  commend  the  coopei-ation  we  have  received  fi'om 
this  subcommittee  and  from  the  members  of  your  staff',  the  several 
conferences  we've  had  with  Mr.  Blakey.  We'liave  a  great  deal  of 
praise  for  the  care  and  thought  that  lias  gone  into  this  massive  proj- 
ect of  codifying  and  simplifying  the  Federal  criminal  law. 
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Senator  HrtjSka.  Mr.  McDonald,  you  have  furnished  us  a  state- 
ment which  will  be  put  in  the  record  in  its  entirety.  If  you  wish  to 
hig-hlight  it,  that  would  be  very  welcome. 

[The  statement  referred  to  follows :] 

Statement  of  the  Section  of  Taxation  of  the  American  Bab 
Association  on  S.  1  and  S.  1400 

(The  Proposed  Federal  Criminal  Code) 

Mr.  Chairman  and  Members  of  the  Subcommittee : 

My  name  is  Donald  McDonald.  I  am  an  attorney  practicing  in  Philadelphia 
and  am  presently  Chairman  of  the  Section  of  Taxation  of  the  American  Bar 
Association.  Our  Section,  with  a  membership  of  over  14,000  attorneys  con- 
cerned with  the  scope  and  application  of  our  federal  tax  laws  including  the 
penal  sanctions  applicable  in  the  tax  area,  also  has  an  active  liaison  with 
other  Sections  of  the  Association,  other  professional  groups  and  academic  insti- 
tutions. 

Our  continuing  concern  with  any  change  in  the  elements  and  the  reach  of 
tax  offenses  which  might  result  in  a  radical  departure  from  the  presently  well 
undersiood  standards  has  led  us  to  appear  before  this  Subcommittee  since  the 
introduction  of  S.  1  and  S.  1400  as  we  did,  through  then  Chairman  Mac  Asbill, 
Jr.,  on  March  16,  1972,  during  the  hearings  on  the  proposals  of  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws  (hereinafter,  "Brown  Com- 
mission"). I  wish  to  record  now,  as  did  Mr.  Asbill,  the  general  endorsement  of 
the  House  of  Delegates  of  the  American  Bar  Association  the  salutory  aims  of 
simplification  and  regeneration  of  the  federal  criminal  system  which  we  take 
to  be  the  underlying  impetus  of  the  movement  for  a  new  code.  I  wish  to  add 
that  the  members  of  the  Section  who  have  had  the  privilege  of  conferring  with 
Mr.  G.  Robert  Blakey  and  other  members  of  the  staff  of  this  Subcommittee 
have  only  praise  for  the  high  degree  of  care,  competence  and  concern  of  those 
working  with  you  on  this  project. 

The  Section  of  Taxation,  its  Committee  on  Civil  and  Criminal  Tax  Penalties, 
and  the  officers  and  individual  members  who  have  commented  upon  the  pro- 
posed legislation  have  endeavored  to  do  so  objectively.  While  the  Section  is 
composed  principally  of  private  practitioners,  we  have  avoided  adopting  a 
defense  counsel  orientation.  Our  professional  responsibility  and  representation, 
encompassing,  as  it  does,  federal  taxation,  concerns  laws  to  which  virtually 
exQTj  citizen  is  subject.  Thus,  perhaps  uniquely  in  our  field,  "justice  to  the 
individual  and  justice  to  the  society  as  a  v^-hole"  ^  are  one  and  the  same 
interest. 

Before  beginning  our  analysis  of  the  provisions  of  S.  1  and  S.  1400,  I  would 
like  to  reiterate  our  general  concern  over  the  transfer  of  the  criminal  tax  pro- 
visions from  Title  28  to  Title  18.^  It  appears  to  us  that  the  law  of  federal  tax 
crimes  may  be  sui  generis.  For  example,  "criminal  attempt"  in  tax  crimes  has 
an  entirely  different  meaning  from  "attempt"  as  it  applies  to  crimes  of  another 
nature.  The  provision  of  common  definitions  applicable  to  all  crimes  may  radi- 
cally distort  the  nature  of  tax  crimes  as  they  are  now  defined.  The  result  of 
any  merger  of  tax  crimes  with  others  in  Title  IS  may  result  in  the  nullification 
of  decades  of  worthwhile  law  on  the  subject  and  a  destruction  of  the  present 
careful  integration  in  Title  26  of  tax  crimes  with  civil  penalties. 

Our  analysis  and  our  comments  follow  the  basic  division  that  both  Bills 
reflect  as  to  tax  offenses.  S.  1  and  S.  1400  contain  two  detailed  provisions 
describing  tax  offenses.  In  each  biU  the  traditional  felony  of  tax  evasion  is 
treated  in  a  provision  which  lists  five  specific  methods  of  tax  evasion,  followed 
by  a  general  "catch-all"  provision. 

Each  of  the  proposed  Bills  then  contains  a  separate  provision  dealing  with 
those  tax  offemses  that  have  traditionally  been  less  serious  misdemeanor  of- 
fenses— chiefly  the  offense  of  failure  to  file  a  tax  return. 

Before  dealing  with  tax  evasion  offenses  and  failure  to  file  offenses  as 
drawn  in  each  of  the  Bills,  we  note  that  there  are  important  dift'erences 
between  S.  1  and  S.  1400. 


^  See    statement    of    Senator    Hruska,     119    Congressional    Record    No.    47,    pp.     3— i 
< 3/27/73). 

2  See  statement  of  Mr.  Asbill,  pp.  2-7. 
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yirst,  S.  1  gia,des  tlje  offei\se  ojf  tax  evasion  ijx  such  a  way  tbat  t^ie  class  of 
felony,  and  thei^eiore  the  amount  of  punishment,  ascends  in  degree  as  the  eva- 
sion-related liability  increases.  By  contrast  all  evasion  offenses  in  S.  1400  are 
Class  D  felonies. 

Another  major  difference  in  treatment  is  that  the  traditional  misdemeanor 
ofCenses — principally  failure  to  file  a  return — are  raised  to  the  status  of  a 
felony  in  S.  1  altljioi^h  the  period  of  imprisonment  for  syjch  ofifensjes  remains 
substantially  the  same  as  for  the  present  misd^enjeanor  of  failure  to  file. 

J.    THE  OFFENSE  OF  TAX  EVASION 

Elimination  of  the  Willfulness  Requirement 

B«th  S.  1  ai^d  S.  140p  substitute  the  phrase  "with  intent  to  evad^"  for  the 
pi:eseut  law's  "vfillfuUy"  as  the  standard  of  culpability  for  the  felony  p^  ta^ 
evasion. 

The  willfulness  needed  for  present  tax  evasion  has  been  the  subject  of 
ext;ensive  teacliiug  by  the  Supreme  Court  in  Spies  v.  United  States.^  Referring 
tp  the  willfulness  that  is  required  for  the  felony  of  tax  evasipn,  th^  Court  said 
that  Willingness  should  include  "some  element  of  evil  motive  and  want  of  justi- 
fication" (317  U.S.  at  498)  and  that  an  affirmative  willful  attempt  may  be 
inferred  from  such  active  conduct  as  keeping  double  sets  of  books,  making 
false  entries,  or  other  affirmative  acts  of  concealment.  Clearly,  willfulness 
u^ider  present  law  is  a  very  substantial  standard  of  culpability.  Thanks  to  a 
wealth  of  judicial  decisions,  tl^e  uncertainty  this  Conimittee  might  fear  is 
iijiherent  in  the  word  "willingness"  has  long  ago  been  largely  eliminated  in  the 
tax  offense  area. 

The  Bills  before  this  Committee  would  eliminate  "willfulness"  as  we,  now 
know  it  and  cause  the  courts  to  experiment  with  a  new  phrase — "with  intent 
to  evade."  '  This  proposed  standard  of  culpability  for  tax  evasion  falls  far 
short  of  the  requirements  of  "willfulness."  "With  intent  to  evade"  is  defined  to 
mean  having  "a  conscious  objective  to  engage  in  the.  conduct  and  to  cau.se 
[the]  i-esult."  (S.  1.  §  2-6Gl(c)  (D  :  see  also  S.  1400.  §  302(a)  ). 

There  is  a  danger  inherent  in  the  language  employed  in  S..  1  (2-6G1)  and 
S.  1400  ( §  1401 )  that  the  "intent"  requirt^ment  will  be  construed  to  a\)\)ly  only 
to  the  evasion  motive  alone  and  not  to  the  acts  specified  in  the  subsection  of 
S.  1  (§2-6Gl)  and  S.  14O0  (§1401).  Such  a  misinterpretation  could  be  rein- 
forced by  the  definition  of  "intentionally"  in  terms  of  result.^  A  court  might 
hold  the  "result"  specified  i^  tJie  evasion  section  is  evasion  of  tax  or  payment. 
The  Court  would  then  hold  that  there  wa^  nq  tjleinent  of  culpability  as  to  the 
conduct  alleged,  such  as  understatement  of  tax.  Under  such  a  con.stxuction  it 
would  be  possible  to  secure  a  conviction  for  tax  evasion  through  proof  of  a 
general  intent  to  evade,  accompanied  by  proof  that  an  income  tax  return  was 
showij  through  later  audit  to  have  understated  the  tax,  without  regard  to 
whether  or  not  the  taxpayer  intended  to  submit  a  false  return  or.  indeed,  even 
knew  that  he  had.*'  In  view  of  the  statement  of  Professor  Duke  '  it  is  not 
believed  that  the  draftsmen  of  any  of  the  proposed  codes  intended  such  a 
result  which  the  language  unfortunately  invites. 

The  prior  testimony  of  the  Section  of  Taxation  urged  retention  of  the  will- 
fulness recjuirement  intact.^  It  would  go  a  long  way  to  resolving  the  problems 
that  the  Section  envisions  for  the  tax  off^^nse  sectioijs  of,  the  proposal  criminal 
code  if  the  word  "willfully"  were  inserted  i^  each  such  section  with  a  legisla- 
tive declaration  that  no  change  is  intended  from  existing  law.  If  the  objection 
were  raised  that  this  would  be  a  departure  froni  one  of  the  aims  of  codifica- 
tion (that  is.  to  apply  the  same  definitions  of  culpability  to  most  of  the  major 
offenses),  we  would  most  respectfully  submit  that  tlie  aim  of  codification — 
clarity — is  not  served  by  recasting  a  particular  series  of  well  understood  of- 


3  ."..17  U.S.  402,  (194.^). 

■•The  attompt  In  S.  1  ami  S.  1400  to  provide  a  culpability  standard  for  tax  offenses 
hnvliip:  unlqtip  applioahlllty  to  the  tax  offenses  Is  a  rlear  aVknowledjrnient  that  the  culp- 
ftliility  reqiiirefl  for  tax  evasion  is  now  and  should  continue  to  b6  unique. 

t^S."  1,  §1-1A;  S.  1400,  §.S02(a). 

"Ivvideiu-e  of  faulty  or  Incomplete  business  records  nilpht  be  used  as  evidence  of  "In- 
tent to  evade"  even  though  no  deficiency  of  business  Income  was  proven.  Inadvertent 
omission  of  a  spouse's  interest  income,  for  example,  would  supply  the  ''eficiency.  Under 
present  law  the  ninissio!!  of  the  interest  would  liav(>  to  be  the  willful  nfl('mi)t. 

''  "WlU'e  not  employing  the  word  'willfully,'  the  Draft  in  requiring  "Intent  to  evade' 
does  not  alter  the  moi.t  7-ca  of  tax  evasion."  Working  Papers,  pp.  74-749. 

8  See  statement  of  Mr.  Asbill,  pp.  13-18. 
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fensea  such  as  tax  offenses  in  terms  of  culpability  wbicli  are  not  only  different 
but  recognized  to.  be  inapplicable.  A  further  aim  of  codification — reform — is  not 
served  merely  by  change,  particnlarly  when  the  change  will  require  a  fresh 
start  through  abundant  litigation  in  an  area  that  is  now  fairly  well  under- 
stood, has  been  much  canvassed,  and  is  currently  satisfactorily  serving  the 
purpose  for  which  it  was  designed. 

SuhstantiQl.  D,eficiewy 

In  contrast  to.  the  e:!vpi:ess  language  of  S.  1400,  the  requirement  of  a  substan- 
tial tax  deficiency  or  liability  is  specifically  incorporated  in  S.  1  ( §2-fJ43rJl  ( b )  ). 
This  seems  wise,  since  it  provides  a  locus  pQenutcntia.e.  prevents  unjust  convix-- 
tion  on  the  ma,rgin  of  error  inherent  in  hypothetical  methods  of  reconstructing 
iueoin,e  found  in  bank  deposit,  net  worth,  and  expenditure  cases,  and  really  is 
what  tax  evasion  means.^ 

The  limitation  of  the  tax  elemeut  to  evasion-related  iljeras  in  &.  1 
(§2-6Gl(b))  is  alsQ.  just,  for  it  prevents  the  basing  of  a  prosecution  on  techni- 
caJ  adj.ustments  to  depreciation,  inventory  valuation,  amount  of  loss  recoguiza- 
lj>le  in  a,  particuljar  year,  and  the  like,  which  may  be  large  in  amount  but  do. 
ijiiot  iif<ually  bear  importantly  on  the,  element  of  iutent  or  the  gravity  of  tlie 
offense. 

The  elin;iination  pf  the  req,uirement  of  substantiality  from  tlie  evasion  offense 
ij^  S.  1,40P  (§1401)  i*s  open  to  grave  question  for  the.  same  reasons  that  ^Yarra,nt 
that  requirement  in  S.  1  and  that  have  led  the  courts  to  construe  that  element 
as  an  element  of  the  present  statute.  To  allow  a  con,victix)n.  for  tax  evasion 
when  there  is  no  deficiency  or  liability,  as  was  speeiflcally  contemplated  under 
the  Bxown,  Commission  Report  and  ma^r  be  possible,  at  least  on  its  face,  under- 
S.  1400,  is.  npt  only  a  direct  departure  from  present  law,  it  is  contrary  not 
only  to  professional  understanding  but  also,  we  submit,  to  the  understanding, 
of  the  general  public.  IS  there  is  no  tax  due,  there  is  no  tax  ev:ision.io  That 
the  problem  is  not  solved  by  downgrading  the  offense  in  no  deficiency  cases 
was  recognized  by  the  draftsmen  of  S.  1400  by  omitting  grading  from  that 
Bill. 

It  is  particularly  anomalous  for  S.  1400,  whi<?h  does  nat  grade  evasion  by 
the  ampuht  of  tax;,  to  carry  forward  (in  §1403(b))  a  definition  from  S;  1  (in- 
§2-6Al(l<>.) )  of  tax;  \yhich  includes  "any  penalty  ...  or  interest".  The  civil 
penalty  unifornjly  a.sserted  in  evasion  cases  is  the  50%  fraud  penalty. ^i  The 
only  reason,  to  include  the  civil  fraud  penalty  as  tax  in  a  criminal  evasion  case 
would  be  to  allow  the  prosecution  to  prejudice  the  d^efendant  before  the  triei* 
of  fact  by  including  a  fraud  penalty  in  the  indictment  and/or  by  adducing  te.s- 
tiniony  as  to  the  nature  and  amount  of  the  penalty.  It  is  suggested  that  the. 
p^rt  pf  the  definition  of  tax  in  S.  1  and  S.  1400  which  includes  "any  penalty, 
additipn  to  ta:?;,  additional  amount,  or  interest  thereon"  be  omitted.  In  addition 
to  the  prejudice  this  would  inject  into  the  trial  of  any  case,  the  inclusion  of 
such  items  under  a  grading  system  based  on  the  amount  of  tax  as  in  S.  1 
wpuld;  allow  tije  imppsition  of  more  severe  sentences  based  on  no  additional 
criminal;  conduct  of  the  taxpayers.  If  substantiality  were  an  element  under  S. 
l-iOO,  under  that  statute  as  well  as  S.  1  the  automatic  addition  of- penalty  and: 
interest  Qould  well  inflate  a  deficiency  into  substantiality.  Not  only  would  such 
a,  statutory  schenie  raise,  serious  due  process  questions,  it  also  might  result  in 
dpuhle  jeopardy  since  a  taxpayer  vcould  be  eligible  for  more  severe  punish- 
ment, financial  as  well  as  incarceration,  based  on  the  very  penalty  which  is  at 
present  a  civil  sanction.  The  inclusion  of  penalty  and  interest  in  "tax"  is  also 
contrary  tp  tlie  logic  of  the  offense  of  evasion.  A  taxpayer  who  files  a  false 
and  fraudulent  return  does  not  seek  thereby  to  evade  penalty  and  interest. 
Had  the  return  been  an  honest  one,  there  would  be  no  penalty  and  interest, 
hence  nothing  to  evade. 

Prohlems  of  Grading  Offenses 

S.  1,  like  the  Bro^n  Commission  Proposed  Code  12,  but  unlijie  S.  1400,  grades 
the  evapipu  offense  by  gross  amount  of  payment  of  tax  evaded.  Section 
2-6Gl(b)   provides  that  evasion  is  a  Class  B  felpiiy  if  thp  evasion  related,  liar 

"  See  statement  of  Mr.  Asbill,  pp.  7-9. 

"  There  are  many  reasons,  innocent  so  far  as  intended  harm  to  the  collection  of  the 
revenue  is  concerned,  why  a  taxpayer  may  include  false  figures  Qn  his  return,  such  a.-; 
the  rednctlon.  of  income  as  well  as  an  equal  amount  of  deductions  because  of  marital 
difRcnlties. 

"26  U.S.C.  §66.5.3 (b). 

"  See  statement  of  Mr.  Asbill,  pp.  9-13. 
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bility  is  $100,000  or  more,  a  Class  C  felony  if  the  evasion  related  liability  is 
$10,000  or  more,  and  a  Class  D  felony  if  the  evasion  related  liability  is  sub- 
stantial but  less  than  $10,000.13 

It  is  the  position  of  the  Section  of  Taxation  that  this  type  of  grading  for 
tax  offenses  is  wholly  unworkable  for  tax  crimes  and  would  in  effect  erode  the 
essential  deterrent  of  the  present  civil  fraud  penalty  which  it  is  evidently  the 
legislative  intent  to  continue. 

A  cruninal  tax  case  is  tried  to  a  jury  of  laymen,  not  a  jury  of  tax  experts. 
Juries  are  free  to  accept  or  reject  any  part  of  the  evidence  in  a  tax  case  as 
they  are  in  any  other  criminal  case.  A  grading  system  for  tax  offenses  based 
on  the  liability  would  require  the  jury  to  decide  the  exact  amount  of  the  "eva- 
sion-related liability."  A  special  verdict  would  be  needed  in  every  case  in  order 
to  classify  the  offense  for  sentencing  purposes.  Fundamental  fairness  would 
require  either  that  the  jury  make  special  findings  of  fact  and  receive  addi- 
tional expert  opinion  evidence  and  instructions  from  the  court  as  to  the  appli- 
cation of  the  provisions  of  the  Internal  Revenue  Code  to  their  findings  of  fact 
or  to  state  in  their  verdict  the  basis  for  their  determination  of  the  amount  of 
the  tax  liability,  or,  perhaps,  both.  This  will  create,  if  enacted,  great  practical 
difficulty  in  the  conduct  of  criminal  tax  trials.  Even  in  civil  tax  trials  in 
which  the  goal  is  determination  of  the  taxpayer's  exact  tax  liability,  the  tech- 
nical calculations  are  almost  never  submitted  to  the  jury,  but  await  a  court  or 
jury  ruling  on  the  factual  and  legal  questions  pertinent  to  the  amount  of  lia- 
bility. However,  the  jury  would,  under  S.  1,  be  called  upon  to  render  an  exact 
verdict  on  the  amoimt  of  liability  in  order  to  convict  for  the  proper  category 
of  offense.  Such  a  procedure  may  prove  impossible  in  practice.  Also,  in  every 
case  there  would  be  a  vast  potential  for  over-turning  a  verdict  because  it 
result  from  an  erroneous  application  by  the  jury  of  often  complex  applications 
of  the  Internal  Revenue  Code. 

It  would  obviously  be  basically  unfair  to  allow  a  jury  to  return  a  general 
finding  of  an  up-graded  felony  which  was  based  on  their  unrevealed  ignorance 
of  the  principles  and  applications  of  the  tax  law. 

It  is  respectfully  submitted  that  prompt  and  certain  enforcement  of  criminal 
tax  laws  is  impeded,  not  enhanced,  by  the  conversion  of  a  tax  evasion  trial 
into  a  proceeding  far  more  lengthy  and  complex  than  would  be  required  in  the 
civil  trial  of  the  issues  before  the  United  States  Tax  Court.  This  would  result, 
inter  alia,  from  the  necessity  of  placing  before  the  jury  every  possible  alterna- 
tive application  of  the  various  sections  of  the  Internal  Revenue  Code  to  all  the 
variable  findings  of  fact  that  they  might  make.  This  would  seem  to  be  luifair 
to  the  prosecution  as  well  as  to  the  defense.  On  the  prosecution  side  the  jury's 
attention  would  almost  inevitably  be  diverted  from  the  criminal  nature  of  the 
acts  charged.  On  the  defense  side,  the  jury  would  easily  lose  sight  of  such  fun- 
damental principles  as  reasonable  doubt  in  their  attempt  to  function  as  tax 
computers. 

Possibly  one  of  the  considerations  that  modified  the  inclusion  of  grading  as 
part  of  the  tax  evasion  offense  was  the  feeling  that  it  was  unfair  and  unwise 
to  subject  someone  to  the  same  scale  of  penalties  who  has  evaded  a  reasonably 
small  amount  of  tax  as  may  be  imposed  on  a  defendant  in  a  relatively  large 
case.  To  the  extent  that  the  penalty  sections  of  the  Internal  Revenue  Code 
have  historically  been  used  to  prosecute  people  thought  to  have  organized 
crime  connections  or  to  have  been  involved  in  the  corruption  of  public  officials, 
special  treatment  is  not  required  by  grading  of  tax  offenses  since  such  defend- 
ants may  be  subjected  to  more  severe  penalties  under  the  Dangerous  Special 
Otfender  section  of  S.  1  (1-4D2).  It  is  also  not  correct  to  assume  that  under 
present  law  someone  who  is  convicted  of  evading  $1,000  in  tax  is  subject  to 
the  same  penalties  as  someone  who  is  convicted  of  evading  $100,000  in  tax. 
The  50%  civil  fraud  jpenalty,  which  now  in  several  circuits  automatically 
applies  upon  conviction  of  tax  evasion,  would  be  $500  in  the  first  case  and 


"The  grading  of  offenses  under  S.  1  would  raise  the  present  maximum  fine  for  tax 
evasion  from  .^10,000  per  count  to  a  maximum  of  $1,095,000  per  count  (§l-4C1(a)  of 
S.  1;  S§7201  and  7202  I.R.C.  of  V.)~>4).  Tlie  prison  term  under  S.  1  for  each  count  for 
evasion  of  a  tax  llalilllty  of  $100,000  or  more  would  ho  10  or  20  .years  (Class  B  fel- 
ony). The  ma.iority  of  tax  evasion  cases  would  lil«>ly  fall  into  the  Class  C  felony  cate- 
gory which  covern  evasion  related  liahilities  of  .$10,000  or  more.  The  jail  term  per  count 
would  be  from  five  to  10  years  as  couii)nred  to  tli(>  five  vear  per  count  maximum  term 
under  present  law.  (§2-6Gl(b)  (2)  ;  §l-4Bl(a)).  Ihe  maximum  fine  for  a  Class  C  or  D 
felony  would  be  $547,500  per  count.   (§2-CGl  (I))  C!) ). 
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|;50,000  in  the  second  case.i*  i^  addition,  present  Internal  Revenue  Service 
policy  of  not  seeking  a  civil  tax  determination  and  civil  penalties  until  after 
the  completion  of  a  criminal  case  is  expected  to  continue.  This  very  often 
results  in  a  situation  where  the  six  percent  interest  figure  often  approaches 
and  exceeds  100%  of  the  basic  tax  liability.  Under  such  ordinary  circum- 
stances, therefore,  the  $100,000  evader  is  punished  by  the  civil  penalty  of 
$50,000  and  $100,000  or  more  of  interest-all  in  addition  to  the  $100,000  tax. 

Therefore,  the  Section  urges  the  approach  of  S.  1400  which  continues  present 
law  by  establishing  a  single  grade  for  the  offense  of  tax  evasion.^^ 

Affirmative  Acts  of  Evasion 

By  the  specification  of  the  actual  prohibited  conduct  for  the  offense  of  eva- 
sion, certain  portions  of  the  evasion  offense,  S.  1  (§§2-6Gl(a)  (i),  (ii)  and 
(iv))  and  S.  1400  (1401  (a)(l),is  (2),  (4)  and  (6))  possibly  require  as  an 
element  some  active  conduct.  However,  S.  1  (§§2-6Gl(a)  (iii),  (v)  and  (vi)) 
and  S.  1400  (1401(a)(3)  and  (5)),i^  at  least  on  their  face,  would  seem  to 
allow  conviction  of  the  most  serious  offense  under  the  Internal  Revenue  laws 
on  proof  of  mere  passive  conduct  or  inaction,  contrary  to  law  settled  for  three 
decades  ^^  and  contrary  to  our  policy  against  allowing  a  jury  to  brand  a  fellow 
citizen  a  felon  on  mere  speculation  as  to  his  mental  state.i^ 

Both  versions  of  the  proposed  Code  depart  from  26  U.S.C.  §7201  by  proscrib- 
ing .specific  means  of  evasion.  This  approach  fulfills  to  some  extent  the  desider- 
atum of  specificity  in  criminal  statutes.  Yet  each  proposed  Code  recognizes  the 
Congressional  caution  and  wisdo)n  of  the  present  statute  by  including  as  a  last 
subsection  defining  evasion  a  catch-all,  more  or  less  designed  to  be  all  encom- 
passing, so  that  novel  and  ingenious  attempts  to  defraud  the  revenue  will  not 
go  unpunished.  Unfortunately,  each  catch-all  provision  suffers  from  ambigui- 
ties, possibly  of  fatal  vagueness,  and  may  turn  out  to  be  self-defeating  from 
the  very  fact  that  it  combines  the  blanket  approach  of  the  present  statute 
which  lias  served  so  well  with  the  specific  criminal  act  type  of  drafting,  new 
to  the  evasion  offense.  For  instance,  if  the  courts  quite  properly  apply  the 
rules  of  ejusdem  generis  and  noscitur  a  sociis  to  the  proposed  evasion  provi- 
sions, there  seems  to  be  a  substantial  risk  that  only  conduct  similar  in  type  to 
that  specified  will  be  found  to  be  reached  by  the  statute. 

S.  1  (§2-6Gl(a)  (6) )  eliminates  the  problems  arising  from  the  use  of  the 
word  "attempt"  in  the  catch-all  of  §1401(1)  (f)  of  Brown  Commission  Report 
pointed  out  at  pages  5-7  of  Mr.  Asbill's  statement  ~°  by  substituting  the  word 
"seeks",  while  S.  1400  (§1401  (a)  (6) )  approaches  the  same  problem  by  using 
the  term  "acts".  On  balance  "acts"  seems  preferable,  for  it  continues  the 
understanding  under  present  law  that  what  is  made  felonious  is  actual  conduct 
accompanied  by  a  state  of  mind,  not  a  state  of  mind  alone.  "Seeks"  on  the 
other  hand  has  a  much  broader  meaning,  including  "look  for",  "search",  and 
"consult".2i  It  would  literally  be  within  the  terms  of  §2-6Gl(a)  (vi)  of  S.  1 
for  a  taxpayer  who  has  used  honest  and  open  means  to  achieve  a  tax  result 
jvermissible  under  the  Internal  Revenue  Code,  if  the  jury  speculated  that,  in 
his  heart  of  hearts,  the  taxpayer  was  really  seeking  to  evade  taxes. 

Failure  to  File  as  Evasion 

All  three  proposed  Codes  have  overlapping  provisions  allowing  failure  to  file 
returns  to  be  prosecuted  either  as  the  most  serious  tax  felony,  tax  evasion,  or 
the  lesser  offense,  disregard  of  a  tax  obligation.22  This  is  a  departure  from 


"  See  Working  Papers,  p.  753. 

^=  The  Section,  however,  opposes  the  increase  in  penalties  in  S.  1400  as  unwarranted. 
See  infra. 

"  The  phrasing  is  unfortunate  In  that  it  does  not  clearly  proTlde  that  the  proscribed 
understatement  of  the  tax  be  the  art  of  the  accused.  The  use  of  the  words  "false  re- 
turn" in  S.  1  or  the  common  indictment  language  now  employed — "false  and  fraudulent 
return"  more  certainly  designates  the  criminal  nature  of  the  act  proscribed. 

1^  And  possiblv  §1401(a)(l).  See  previous  footnote. 

JsSpres  V.  United  States,  317  U.S.  492   (1043). 

"  The  further  problems  arising  from  reducing  or  virtually  eliminating  the  state  of 
naind  element  of  tax  offenses  is  discussed  infra. 

20  Does  "attempt"  have  the  special  meaning  it  has  acquired  in  the  tax  area  {Spies  v. 
United  States,  317  U.S.  at  498—9).  or  does  it  have  the  meaning  which  it  has  acquired 
in  other  areas  of  the  criminal  law? 

=1  C.I.R.  V.  First  Security  Bank  of  Utah,  92  S.Ct.  1085,  1089  n.  4  (1972). 

2=S.  1  §§2-6Gl(a)(v),  2-6G2(a)(l).  S.  1400,  §§1401(a)  (5),  1402(a)(1);  Brown 
Commission  Report,  §§1401(1)  (e),  1402(a). 
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present  law.  lu  Spies  v.  United  States,  317  U.S.  492  (1943),  the  Supreme  Court 
held  that  tlie  mere  failure  to  file  a  tax  return,  even  it  done  willfully,  was  not 
a  sufficient  basis  for  an  evasion  prosecution.  Evasion,  the  Court  stated,  giving 
severial  examples,  required  an  affirmative  act  of  commission. 

There  is  also  the  danger  that  every  failure  to  file  case  would  be  prosecuted 
as  evasion.  The  difference  betweeij  the  elements  of  failure  to  file  as  an  eva-sioa 
a,nd  as  a  disregarding  of  an  obligation  is  more  formal  than  real.  In  prosecu- 
tions for  failui-e  to  file  vmder  the  present  statute,  a  misdemeanor  under  26 
U.S.C.  §7203,  the  proseciitor  regularly  introduces  evidence  of  the  amount  of  tax 
allegedly  due  on  the  issue  of  intent  even  though  Section  7203,  like  the  disre- 
gard of  obligations  offense  in  the  proposed  Codes,  does  not  require  a  tax  due 
and  ow;iiig  as  an  element.  Thus,  the  only  distinction  in  the  elements  of  the  two 
proposed  failure  to  file  offenses  is  the  culpability,  ''intent  to  evade"  as  against 
'•kuo\yiugly"".  But  such  a  distinction  on  merely  a  mental  element,  absent  any 
distinction,  as  to  an;  actual  act  apaj-t  from  mere  passive  inaction,  was  what  led 
t,he  Supj;eme  Court  in  Spies  to  reject  prosecution  of  failure  to  file  as  an  eva- 
sion. 

A  fuijther  problem  from  the  failure  to  file  offense  would  be  to  make  the 
choice  of  penalty  range  the  discretion  of  the  pro.secutor  instead  of  the  sentenc- 
ing judge,  a  result  disapproved  by  the  Supreme  Court  in  Sansone  v.  United 
States,  380  U.S.  343  (196.5). 

Since  Spies  there  have  been  a  few  failure  to  file  cases  prosecuted  as  evasion, 
but  ii^  eajch  ease  there  has  been  the  allegation  of  affirmative  acts  of  evasion  in 
addition  to  the  failure  to  file.  If  it  be  thouglit  necessary  to.  include  specifically 
failure  to  file  as  evasion,  perhaps  the  provision  may  be  saved  in  a  similar 
manner,  by  providing  that  there  must  be  a  specific  act  of  evasion  in  addition 
to  the  failure  to  file. 

Reach  of  Statute — Retnryis — Declarations  of  Estimated  Tax 

Just  what  returns  may  be  the  subject  of  prosecution  under  the  propose<l 
Codes  is  not  free  from  doubt.  In  §1401(1). (a)  of  the  Brown  Commission  Report 
and  S.  1  (§2-6Gl(a)  (i)),  an  information  return  may  be  the  subject  of  an  eva- 
sion charge  if  it  is  false  as  to  a  material  matter.  S.  1400  omits  information 
returns  from  its  parallel  provision  (1401(a)  (1) )  and  would,  seem  to  specifi- 
cally exclude  them  from  evasion  treatment  by  excluding  them  from  the  defini- 
tion of  tax  return  (§.1403 (c))."^  g.  i400  (§1401  (a)  (1) )  specifically  makes  eligi- 
ble for  evasion  treatment  only  a  tax  return  which  understates  the  tax. 

S.  1  (§2-6G2(a)  (i))  and  tlie  Brown  Commission  Reiwct  (§1402(a;))  each 
omit  information  returns  from  failure-to-file  disregard-of-tax  obligation  offense 
and  explicitly  exclude  information,  returns  from  the  definition  of  tax  return.s. 
(Brown  Commission  Report,  §1409 (e)  ;  S.  1,  §2-6Al(.ll) ).  S.  1400 
(1402(a)(1))  provides  that  failure  to  file  an  information  return  is  criminal 
disregarding  of  a  tax  obligatioij.  Thus,  S.  1  and  the  Brown  Commission  Report 
make  information  returns  only  subject  to  evasion  treatment  only,  whereas  S. 
1400  makes  criminal  only  the  failure  to  file  such  returns. 

Among  the  returns  that  all  proposed  Codes  intended  to  eliminate  from  crimir 
nal  penalties  are  declarations  of  estimated  tax. 2*  This  would  continue  the 
exemption  qf  such  returns  which  is  explicitly  now  accomplished  by  an  exclu- 
sion of  .snch  returns  in  the  criminal  statute  itself.^^  The  means  adopted  to 
achieve  this  however;  may  fall  short  of  the  aim^  S.  1  (§2-6A(ll)),  S.  1400 
(§1403(c)),  and  Brown  Commission  Report  (1409(e))  all  employ  the  same- 
tcflinid.ue :  excluding  returns  of  estimated  tax  as  well  as  information  returns 
and  interim  reports  from  the  definition  of  "tax  return".  Yet  the  catch-all  pro- 
vision of  tlie  evasion  offense  in  each  proposed  Code  does  not  refer  to  tax 
returns  so  that  estimated  and  other  returns  intended  to  be  excluded  fi"om 
criminal  sanction  might  be  treated  as  a  means  of  evasion,  the  most  serious 
offense.  There  is  also  a  risk  that  estimated  tax  and.  other  excluded  returns  and 
reports  might  fall  within  the  false  statement  sections  of,  each  proposed  Code,2« 


='  There  is  a  danper  that  information  returns  ml<rht  be  hrouRht  bnelc  In  through  the 
catch-all  provision  of  S.  1400  ( $1401  (a)  (6),  hut  the  use  of  '-otherwise"  in  that  suhsetv 
tion  suggests  that  acts  of  evasion  prosecutable  under  the  catch-all  would  be  other  thaU; 
by  a  retirii. 

^*  See  Comment  to  Brown  Commission  Rpport,  §1409. 

-vjfi  T'.S.C,   S.7203. 

soBrown  Commission  Report  §§1352(2)  (a),  1355(4);  S.  1,  §2-eC2(a)  (1),  2-6A(9)  ; 
S.  1400,  §§1343,  1346(4). 
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which  are  general,  making  no  reference  to  tax  returns,  resulting  in  a  possible 
nullification  of  the  exclusion.  One  possible  solution  would  be  to  incorporate  in 
each  penal  section  the  language  now  in  Section  7203  of  Title  26,  "other  than  a 
return  required  under  authority  of  Section  6015  of  Title  26"  and  the  other  Sec- 
tions covering  returns  meant  to  be  excluded.  A  somewhat  more  economical 
alternative  would  be  to  include  a  general  provision  in  the  proposed  Code  to  the 
effect  that  there  shall  be  no  t;riminal  sanctions  imposed  under  any  section  of 
the  Code  with  i-espect  to  any  return  or  report  intended  to  be  excluded.  The 
Section  specifically  opposes  using  declarations  of  estimated  tax  as  a  basis  for 
criminal  prosecutions.  Unless  they  are  so  excluded,  an  anomolous  situation 
would  result  where  a  taxpayer  would  be  subjected  to  criminal  penalties  but 
exempt  from  civil  sanctions.-' 

The  problem  of  what  returns  are  reached  by  the  proposed  Codes  and  under 
what  circumstances  uudoubtedly  results  from  the  attempt  to  coalesce  several 
different  offenses  now  in  the  Internal  Revenue  Code  -^  under  a  general  rubric. 
KuTificed  by  this  approach  is  the  simplicity  and  clarity  of  present  Code  Sec- 
tion 7201  (that  reaches  evasion  in  any  manner,  by  returns  or  otherwise)  and 
Section  7203  (that  reaches  all  returns  except  as  specifically  excluded). 

II.  DISREGARD  OF  TAX  OBLIGATION 

The  Ojfenk'e  of  Failure  to  File 

The  offense  of  failure  to  file,  now  covered  by  Section  7203  of  the  Internal 
Revenue  Code  of  1954,  is  punishable  under  both  S.  1  (§2-6G2)  and  under  S. 
1400  (§1402).  The  Section  of  Taxation's  primary  objection  to  this  offense  is 
identical  us  to  both  Bills,  for  both  require  only  that  the  failure  to  file  be  com- 
mitted "knowingly"  instead  of  "willfully"  as  specified  in  Section  7203  of  the 
Internal  Revenue  Code. 

It  is  tlie  Section's  position  that  reduction  of  the  culpability  needed  for  con- 
viction f(u-  failure  to  file  is  unwise.^s  Under  present  law,  the  failure  to  file  a 
tax  return,  absent  some  evidence  of  an  affirmative  act  aimed  at  concealment, 
defrauding,  or  evasion,  does  not  constitute  felonious  tax  evasion.  Failure  to  file 
cases,  as  opposed  to  fraudulent  return  cases,  are  often  the  product  of  careless- 
ness, dilatory  practices,  reliance  on  the  mistaken  belief  that  the  defendant's 
accountant  or  lawyer  has  filed  the  return,  or,  in  many  cases,  mental  or  emo- 
tional defects  short  of  legal  insanity. s"  However  the  standard  of  "knowingly"  ^i 
would  require  less  culpability  for  conviction  of  a  crime  than  the  present  law 
requires  for  imposition  of  a  civil  late  filing  penalty. 32  However,  continuation  of 
the  present  law's  requirement  of  willfulness  as  the  standard  of  culpability 
would,  in  our  opinion,  provide  a  workable  border  i)etween  a  criminal's  failure  to 
file  or  withhold  and  the  often  pathetic  cases  of  knowing,  but  noncriminal  de- 
faults. 

False   Wifhlroltling   Stotemrnt 

It  is  the  position  of  the  Section  that  claiming  a  false  personal  exemption  on 
a  withholding  statement  should  not  constitute  an  offense.  S.  1400,  §1402(a)  (6). 
Neither  overwithholtling  nor  underwithholding  is  itself  criminal  in  nature — in- 
deed it  is  often  officially  advocated.  If  the  year-end  tax  return  is  accurate  and 
fully  paid,  no  prosecution  should  ensue  based  on  a  false,  but  harmless,  with- 
holding statement. 


■'  For  instance,  a  taxpayer  misht  file  an  estimated  return  showing  his  expected  income 
to  he  the  same  ai4  that  of  the  previous  year,  which  is  false,  but  specifically  permitted 
under  26  F.S.C.   S6fir)4(d). 

=^p].l?..  the  transformation  of  some,  but  not  all,  of  the  ofifenses  in  26  U.S.C.  §§7201-07. 
with  chnnee  or  elimination  of  elements  and  increased  penalties,  into  the  two  offenses  of 
evasion  and  disregard  of  ol.'lipation. 

^''Se-  <(afom<>nf  of  y\T.  Aslill.  p.  18. 

'"  .<=!ee  Working  Papers,  p.  7i"i2. 

''  We  agree  with  the  desire  evidenced  by  both  S.  1  and  S.  1400  to  create  uniformity. 
We  reali.^e.  at  present,  thete  is  a  split  among  the  circuits  as  to  the  meaning  of  willfully 
In  failure  to  file  cases.  Some  circuits  require  an  aflirmatlve  showing  of  bad  faith  or  an 
erll  motive  Avhile  others  require  only  a  showing  that  taxpayer  act  knowingly.  However, 
the  solution  is  not  to  reduce  the  stahdard  of  culpability  across  the  board.  In  any  event, 
the  proposed  definitions  of  "knowingly"  contained  in  §l-2A(a)  (3)  of  S.  1  and  S302{b)^ 
of  S.  1400  are  far  more  loose  than  even  the  loosest  meaning  attributed  to  "willfully" 
under  present  §7203. 

^  The  prcseht  law  iihtiosts  a  civil  pehalty  If  the  failure  to  file  a  timely  return  was 
not  due  to  "reasonable  cause"  but  was  due  to  "willful  neglect".  I.R.C.  §6651(a)(l). 
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III.    PENALTIES 

The  Section  of  Taxation  has  previously  testified  about  its  concern  over  the 
severe  increase  in  the  length  of  prison  terms  and  amount  of  fines  recommended 
by  the  Brown  Commission  for  tax  offenses.^a  Our  concern  is  even  greater  over 
the  penalties  in  S.  1. 

The  grading  of  ofCenses  under  S.  1  would  raise  the  present  maximum  fine 
for  tax  evasion  from  $10,000  per  count  to  a  maximum  of  $1,095,000  per  count 
(§l-4Cl(a)  of  S.  1;  §§7201  and  7202,  IRC  of  1954).  The  prison  term  under  S. 
1  for  each  count  for  evasion  of  a  tax  liability  of  $100,000  or  more  could  be  up 
to  10  or  20  31  years  (Class  B  felony).  The  majority  of  tax  evasion  cases  would 
likely  fall  into  the  Class  C  felony  category  which  covers  evasion  related  liabili- 
ties of  $10,000  or  more.  The  jail  term  per  count  would  be  from  five  to  10  years 
as  compared  to  the  five-year  per  count  maximum  under  present  law.  (i>. 
l,§§2-6Gl(b)  (2),  l-4Bl(a)).  The  maximum  fine  for  a  Class  C  or  D  felony 
would  be  $547,500  per  count.  (§2-6Gl(b)  (.3) ).  As  the  testimony  of  Mr.  Asbill 
on  behalf  of  the  Section  of  Taxation,  in  March,  1972,  indicated,  all  studies  of 
sentencing  in  tax  evasion  lases  have  indicated  that  sentencing  judges  who  are 
most  familiar  with  the  eflicacy  of  punishment  as  a  deterrent  have  found  that. 
in  cases  where  a  prison  term  is  warranted,  it  is  the  fact  not  the  length  of  the 
term  that  counts.^^  Statistics  compiled  at  the  request  of  this  Senate  Subcom- 
mittee by  the  Administrative  Office  of  United  States  Courts^^  show  that 
nowhere  near  the  maximum  allowable  sentence  is  imposed  for  tax  offense.s 
under  present  law.  But  in  the  case  of  racketeers  where  a  longer  sentence  may 
be  justified,  flexibility  is  possible  under  present  limits.  Such  cases  are  usually 
based  on  a  net  worth  or  similar  reconstruction  of  income  aimed  at  showing  a 
pattern  over  a  period  of  years  of  evading  taxes  by  failure  to  report  what  is 
often  illegal  income.  Such  cases  almost  of  necessity  are  brought  on  multiple 
count  indictments.  Only  in  a  relatively  simple  "specific  item"  tax  evasion  case 
does  the  evasion  relate  to  a  single  year  and  a  single  count  indictment,  while  in 
organized  crime  cases  the  prosecution  has  the  benefit  of  multiple  count  indict- 
ments and,  therefore,  consecutive  sentences.  Therefore,  even  in  the  drive 
against  organized  crime,  the  government  now  has  and  will  continue  to  have 
under  the  new  Federal  Criminal  Code,  the  ability  to  impose  a  far  heavier  sen- 
tence than  would  normally  result  from  mere  tax  evasion  by  a  business  man. 

The  sentence  for  failure  to  file  is  limited  to  a  one-year  prison  term,  but  the 
fine  has  been  increased  under  'S.  1  to  a  possible  maximum  of  $109,500  per 
count.  S.  1400  (§?1402  and  2201(b)(6))  continues  the  level  of  penalties  pro- 
vided by  present  law.  AVe  endorse  the  position  of  S.  1400.  There  has  been  no 
showing  of  the  need  for  any  increase  in  fine  for  this  offense  let  alone  the 
astronomical  increase  under  S.  1. 

We  strongly  oppose  the  provision  in  S.  1400  (§2201  (c))  that  the  fine  in  a 
crime  involving  monetary  gain  or  loss  can  equal  twice  the  amount  of  that  gain 
or  loss  insofar  as  it  might  be  held  applicable  to  tax  cases.  We  recommend  that 
the  legislative  history  clearly  indicate  that  this  provision  is  not  intended  to 
apply  to  tax  offenses  which  already  have  civil  deficiency,  penalty,  and  interest 
provisions  which  already  extract  more  than  this  amount  from  the  wrongdoer. 

We  have  serious  reservations  about  the  proposition  in  §1-4A3  of  S.  1  that 
the  sentencing  federal  judge  may  himself  order  disqualification  of  a  defendant 
from  his  profession  for  a  period  equal  to  the  authorized  prison  term 
(§l-4A3(b)).  Our  objection  is  based  on  constitutional  and  comity  considera- 
tions. Licensing  and  the  revocation  of  licenses  is  a  matter  for  state  officials 
and  should  not  be  pre-empted  by  the  federal  government  or  a  sentencing  fed- 
eral judge.  Even  the  length  of  suspension  of  a  professional  license  is  some- 
thing that  should  be  left  to  state  officials  .so  that  at  least  within  that  state 
there  is  some  uniformity  in  the  sanctions  inipo.sed. 

We  heartily  endorse  §2303  of  S.  1400,  which  provides  a  maximum  limit  on 
the  accumulation  of  consecutive  sentences  for  multiple  count  indictments  by 
limiting  the  maximum  authorized  sentence  for  the  total  charge  to  the  maxi- 
mum authorized  term  for  the  next  highest  class  of  felony  over  the  highest 


3-1  Rpp  stntPinpnt  of  Mr.  Asbill,  pp.  20-2^. 

1*  Tho  hijrhor  range  Is  reserved  for  dnnprerous  special  offenders.  S.  1,  §  1— 4B2. 
"'■■  Soe  stiKomont  of  Mr.  Ashill,  pp.  21-22. 

'"Fodornl   Oflfoiidfrs  In  the  TTnited   States  District  Courts,  Administrative  Office  of  the 
United  States  Courts,  p.  34    (1969). 
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felony  for  which  the  defendant  is  sentenced.  This  is  a  long-needed  limitation 
on  the  sometimes  incredible  proliferation  of  consecutive  sentences  resulting 
from  multiplicitous  indictments. 

Another  aspect  of  the  upgrading  of  the  tax  offenses  in  S.  1  so  that  all  are 
felonies  has  perhap.s  not  been  considered.  It  may  increase  court  congestion. 
Most  criminal  tax  prosecutions  now  terminate  in  pleas  of  guilty,  bargained  or 
otherwise.  If  there  are  no  misdemeanors  to  plead  to,  there  will  be  a  trial  in 
virtually  every  case,  either  through  fear  of  ruination  by  the  vast  potential  sen- 
tences or  of  loss  of  licenses  necessary  to  a  livelihood  through  being  convicted 
of  what  is  termed  a  Class  E  felony  (even  though  the  penalties  are  no  greater 
than  for  the  present  tax  misdemeanors). 

IV.   DEFENSES 

Reliance  on  Professional  Advice 

Reliance  on  professional  advice  is  of  particular  importance  to  taxpayers. 
Laymen  who  receive  ostensibly  competent  advice  on  complex  tax  questions 
have  been  under  present  law,  and  should  under  future  law  continue  to  be.  enti- 
tled the  assurance  that  they  cannot  be  criminally  liable  for  justifiable  reliance 
on  the  advice  of  professional  tax  advisors.  The  defense  of  reliance  contained 
in  S.  1  (§l-3C6(b)  (2))  and  in  S.  1400  (§532)  is  restricted  to  reliance  on  a 
judicial  decision  or  official  governmental  interpretation  and  would  not  include 
reliance  on  the  advice  of  counsel.'^  Thus,  tax  advisors  would  be  required  to 
warn  clients  that  although  they  are  giving  their  clients  the  best  and  most 
thoroughly  researched  advice  possible,  that  advice  would  be  no  defense  should 
the  government  decide  to  indict  for  a  tax  offense.  However,  such  reliance 
would  ironically  excuse  the  client  from  the  culpability  required  for  civil 
penalties.^s 

The  Section  of  Taxation  proposes  that  good  faith  reliance  on  the  advice  of 
counsellors  and  which  reliance  is,  under  all  the  circumstances  justifiable, 
should  constitute  a  defense,  at  lease  to  the  tax  offenses  in  the  proposed  code.-^ 

It  is  the  understanding  of  the  Section  of  Taxation  that  §§1-3C5  and  1-8C6 
of  S.  1  and  §501  of  S.  1400,  which  provide  for  a  defense  based  on  ignorance  or 
mistake  of  fact  or  law,  would  in  many  instances  afford  a  defense  to  alleged 
tax  offense.^^'  What  is  not  clear  from  the  language  is  whether  a  mistake  of 
law  can  be  the  counsel's  mistake  on  which  the  taxpayer  relies.  Such  mistakes 
frequently  happen  in  the  tax  area  and  should  continue  to  be  nonculpable. 

The  formulation  of  the  "affirmative  defense"  of  reliance  on  a  statement  of 
law  under  S.  1  and  S.  1400  is  far  too  restrictive.  It  would  require  a  taxpayer 
to  demonstrate  that  his  interpretation  of  the  official  statement  was  literally 
and  completely  accurate  and  unaml)iguous.  Unfortunately  statements  of  law, 
official  or  otherwise,  do  not  frequently  demonstrate  that  degree  of  clarity. 

There  also  seems  to  be  no  valid  reason  for  requiring  that  a  taxpayer  himself 
be  a  party  to  a  judicial  or  administrative  decision  before  he  can  rely  upon  it. 
(S.  1,  §l-3C6(b)(2)  (i),  (ii)  ;  S.  1400,  §532(b)(l),  (2)).  This  is  directly  con- 
trary to  long-standing,  unquestioned  professional  practice  in  the  tax  area. 

Statute  of  Limitations 

With  respect  to  the  bar  of  the  statute  of  limitations  as  contained  in  S.  1 
(§l-3Bl(d)  (1) ),  we  would  oppose  applying  to  tax  offenses  the  extension  of 
the  statute  of  limitations  described  in  subparagraph  (d).  It  provides  that  a 
prosecution  for  an  offense,  an  element  of  which  is  fraud,  may  be  commenced 


37  See  statement  of  Mr.  Asbill,  pp.  18-20.  The  Section's  concern  over  the  possible 
elimination  of  this  essential  defense  in  the  tax  area  has  been  increased  by  the  state- 
ment in  the  sectional  analysis  of  S.  1  that  "Reliance  upon  the  opinion  of  an  attorney  is 
not  sufficient  to  give  rise  to  a  defense  of  mistake  of  law".  119  Cong.  Rec.  No.  6,  p.  12 
(1/12/7.'!1. 

*'' See  Tlninrood  Liimher  &  Mining  Company  y.  Comm'r.,  178  F.2d  769    (2d  Clr.  1950). 

39  See  statement  of  Mr.  Asbill,  pp.  18-20. 

■"•Under  §1-.3C6  of  S.  1,  relating  to  ignorance  or  mistake  of  law,  it  is  an  "aflBrmative 
defense"  if  the  defendant's  conduct  conformed  with  an  official  statement  of  law.  We  are 
not  clear  whether  this  precludes  raising  as  a  "defense"  a  defendant's  mistake  of  Inw  if 
It  would  negate  the  requisite  culpability  required  for  commission  of  the  offense.  We  as- 
sume that  both  situations  can  be  raised  in  defense  but  that  conduct  that  in  fact  con- 
forms to  an  official  statement  of  law  would  be  an  affirmative  defense  without  the  need 
to  inquire  into  culpability.  However,  the  difference  between  a  "defense"  and  an  "affirm- 
ative defense"  is  nowhere  satisfactorily  explained  and  we  are,  therefore,  somewhat  un- 
certain as  to  the  practical  import  of  this  distinction. 


within  one  rear  after  distovery.  We  are  confident  this  was  not  intended  to 
cover  so-called  tax  fraud  and  feel  the  legislative  history  should  so  indicate. 

There  are  often  somewhat  complicated  questions  regarding  the  running  of 
the  statute  of  limitations  for  the  bringing  of  a  criminal  tax  charge.  For  exam- 
ple, in  Jaben  v.  United  States,  830  F.2d  535  (8th  Cir.  1964),  aff'd.  381  U.S.  214 
(1965),  the  defendant  presented  a  case  of  first  impression  on  a  complicated 
question  of  the  tolling  of  the  statute  of  limitations.  The  defense  was  interested 
in  contesting  only  the  question  of  the  statute  of  limitations  before  higher 
courts  so  a  procedure  Vvas  adopted  in  that  case  of  entering  a  plea  of  nolo  con- 
tendere to  the  charrre  coupled  with  a  stipulation  by  the  defense  that  it  was 
entering  the  nolo  plea  but  was  reserving  the  right  to  appeal  the  issue  of  the 
bar  of  the  statute  of  limitations  to  the  Court  of  Appeals  and  to  the  Supreme 
Court.  Ultimately,  both  the  Court  of  Appeals  and  the  Supreme  Court  affirmed 
the  conviction.  However,  permitting  the  defense  to  follow  that  procedure 
avoided  a  time  consuming  trial  on  the  merits.  Section  1-3B1  (g)(2)  of  S.  1 
would  appariently  prevent  the  usie  of  such  a  procedure.  It  provides  that  the 
statute  of  limitations  is  not  a  bar  to  any  prosecution  "as  to  which  the  defend- 
ant enters  a  plea  of  guilty  or  nolo  contendere".  Since  the  possibility  of  a  stat- 
ute of  limitations  defense  may  be  the  only  basis  on  which  a  defendant  w6uld 
fcontest  an  otherwise  complicated  tax  charge,  the  procedure  followed  in  Jaben 
clearly  promotes  judicial  efficiency  and  fairness.  Such  a  defense  should  be 
allowed  to  .survive  the  entry  of  a  nolo  or  guilty  plea  as  allowed  to  Jaben 
under  Rule  12.  Federal  Rules  of  Criminal  Procedure.  Otherwise,  the  stream- 
lined Jaben  procedure  would  more  likely  than  not  give  way  to  a  full-blown 
trial  merel.v  to  preserve  the  statute  of  limitations  defense. 

In  addition,  the  proposed  elimination  of  the  statutes  of  limitations  as  a  bar 
for  pleading  defendailt.s  would  seem  to  offend  due  process,  for  it  would  tend  to 
net  only  the  ignorant  or  unadviced  defendant. 

V.    OTHER  OFFENSES  OF  POSSIBLE  APPLICATIOlSr 

Tft-^  Problem 

Soth  Bills  leave  dotibt  and  uncertainty  concerning  exactly  what  substantive 
offenses  contained  in  chapters  of  the  proposed  Code  outside  the  tax  chapter 
will  be  available  to  a  prosecutor  in  revenue  offense  cases. 

Substantive  offenses  of  perjury,  false  statements,  defrauding  the  government, 
obstruction  of  justice,  conspiracy,  complicity,  attempt,  and  many  others  could, 
in  concept,  apply  to  revenue  offense  cases.  Obviously  this  great  variety  ot 
offenses  should  not  be  available  to  a  prosecutor  in  his  unbridled  discretion  iu 
connection  with  revenue  offenses. 

Careful  consideration  should  be  given  to  the  availability  to  the  prosecution 
of  such  offenses.  For  oui*  part  we  anticipate  that  the  offenses  of  attempt,  con- 
spiracy, complicity,  and  false  statements  might  well  be  applicable  to  revenue 
offpnses  but  that  no  other  offenses  in  the  projwsed  Code  outside  the  tax  offense 
chapter  would  be  violated  by  the  filing  of  a  false  tax  return.  We  urge  that  the 
applicability  or  inapplicability  of  such  other  offenses  be  clearly  stated. 

Therefore,  we  olfer  the  following  substantive  comments  on  the  offenses  of 
criminal  attempt,  false  statements,  and  conspiracy  and  complicit.v. 

Criminal  Attempt 

If  tax  evasion  can  be  an  object  of  a  criminal  attempt  and  punished  under 
Sections  1-2A4  of  S.  1  or  1001  of  S.  1400,  the  Section  of  Taxation  has  two 
comments. 

First,  the  language  of  S.  1  seems  preferable  to  that  of  S.  1400.  S.  1  requires 
for  a  person  to  be  guilty  of  criminal  attempt  that  he  act  with  the  culpability 
required  for  commission  of  the  crime  and  that  he  intentionally  engage  in  con- 
duct constituting  "a  substantial  .step  toward  commission  of  s\ich  crime".  By 
contrast,  §1001  of  S.  1400  requires  only  that  the  i>erson  have  the  requisite  cul- 
pability and  that  he  engage  in  conduct  which  "corroborates  his  intent  to  com- 
plete the  commission  of  the  offense".  Presumably  the  difference  between  the 
two  is  that  under  S.  1400  the  defendant  could  be  convicted  for  mere  prepara- 
tion, whereas  something  more  would  be  required  under  S.  1.  Under  either  Bill, 
a  laxjtayor  would  be  literally  guilty  of  an  "attempt"  if  with  the  requisite  state 
of  mind  he  prepared  a  false  return  which,  however,  he  did  not  file. 

Se<'ond,  a  volnntary  rennhciation  of  the  attempt,  we  feel,  should  be  a 
defense,  even  if  motivated  by  increased  probability  Of  detection  or  increased 
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difficwlty  of  consummation.  Sueli  motivations  destroy  the  defense  pf  renuncia- 
tion under  the  terms  of  S.  1.  Renunciation  is  apparently  not  a  defense  at  all 
under  S.  1400.  Internal  Revenue  enforcement  policy  is  now  based  on  seeking 
indictments  and  publicizing  them  shortly  before  return  filing  time  in  order  to 
indicate  to  other  taxpayers  the  likelihood  of  detection.  It  is  counterproductive 
to  punish  for  attempt  a  taxpayer  who  has  responded  by  abandoning  his  attempt 
to  cheat.-*! 

The  inevitable  confusion  which  would  result  from  prosecutorial  use  of  the 
newly  drafted  offense  of  "attempt"  in  the  tax  area,  in  view  of  the  special 
meaiiing  that  teriji  has  in  the  present  evasion  statute  and  the  quite  different 
meaning  it  has  in  common  law  offenses,  was  iwinted  out  in  Mr.  Asbill's  state- 
^uent  at  pp.  5-7. 

False  Statements 

Various  provisions  which  punish  the  making  of  false  statements  to  a  federal 
officer  or  agency  or  furnishing  false  tax  information  are  currently  contained  in 
18  U.S.C.  §1001;  26  U.S.C.  §7204-7207,  7211.  7232  and  7241.  These  offenses  are 
not  covered  specifically  in  the  revenue  offenses  either  of  S.  1  or  S.  1400.  They 
appear  to  be  covered  generally  by  the  false  statement  provision  in  S.  1 
'(§2-^D2)  and  S.  1400  (§1343). 

The  culpability  required  for  false  sta,tements  in  S.  1  and  S.  1400  is  "know- 
ingly". But,  unlike  S.  1,  S.  1400  also  forbids  making  a  false  statement  "in 
reckless  disregard  of  its  truth  or  falsity  *  *  *".  Reckless  disregard  of  truth  or 
falsity  is  a  higldy  questionable  standard  for  conviction  for  false  statements. 
As  we  read  the  comparable  provision  in  S.  1  (§2-6D2),  the  somewhat  higher 
standard  of  culpability — "knowingly" — is  required  for  every  form  of  false 
statement.  The  Section  of  Taxation  urges  that  culpability  for  false  statements 
in  the  tax  area  continue  to  be  "willfully"  as  in  present  law."*- 

Additionally,  the  Section  of  Taxation  is  opposed  to  the  elimination  of  '-mate- 
riality" of  the  subject  matter  of  the  allegedly  false  statement  as  a  requirement 
for  conviction  under  S.  1. 

There  would  be  many  problems  in  the  application  of  such  generalized  false 
statement  sections  as  contained  in  S.  1  and  S.  1400  in  the  tax  area,  since 
many  "statements"  are  made  which  concern  matters  of  technical  legal  defini- 
tions and  classification  under  the  Internal  Revenue  Code.  There  would  seem  to 
be  a  severe  risk  that  mere  errors  or  differences  of  opinion  would  be  construed 
as  false  statements. 

Apparently  it  is  contemplated  by  the  draftsmen  of  S.  1400  that  false  state- 
ments on  returns,  not  necessarily  resulting  in  a  deficiency,  would  be  prosecuted 
under  Section  1343.  Such  an  offense  is  now  prosecuted  under  26  U.S.C. 
§7206(1), 43  which,  however,  contains  the  safeguard  that  only  false  material 
statenients  in  return  are  punishable  if  t)ie  returns  contain  language  warning 
that  they  are  "made  under  the  penalties  of  perjury."  Eliminating  the  disregard 
of  such  a  warning  as  an  element  of  the  offense  of  a  false  statement  on  a 
return  or  other  document  would  leave  the  Internal  Revenue  Service  free  to 
drop  the  warning  yet  nonetheless  proscute.  This  seems  basically  unfair,  par- 
ticularly since  citizens  have  been  long  familiar  with  this  warning  and  might 
well  conclude  from  its  absence  that  the  same  caution  is  no  longer  required  in 
making  entries  on  their  returns  or  other  submitted  documents. 

Failure  to  Appear,  Produce  Information,  or  Testify 

There  are  essential  problems  with  extending  the  provisions  of  S.  1 
(§2-6C2)  44  and  S.  1400  (§1332)  to  Internal  Revenue  summons  and  proceeding 
thereunder.  It  is  not  clear  that  the  protective  procedures  now  in  effect  under 
Beisman  v.  Caplin,  375  U.S.  440,  446-8  (1964),  would  apply,  which  allow  a 
taxpayer,  and  require  the  Service,  to  test  the  validity  of  a  summons  in  Court 
before  invoking  ijenal  or  contempt  provisions. *5  The  literal  wording  of  each 
Bill  would  only  render  refusal  to  testify  or  produce,  exempt  from  penalty  on 


"  The  conspiracy  sections  of  each  Bill  are  similarly  defective  in  handling  the  defense 
of  renunciation  as  it  applies  to  the  tax  area. 

*2  ^e'e  Holland  v.  United  States,  348  U.S.  121,  128-9,  (1954). 

«That  Section  is  partially  brought  forward  in  the  evasion  Section  of  S.  1  (§2-6Gl(a)) 
but  is  eliminated  from  the  evasion  Sectijon  of  S-  1400. 

"  Section  2-6C2  of  S.  1  would  be  made  applicable  to  Internal  Revenue  summons  by 
amendment  of  26  U.S.C.  §7210.  See  S.  1,  p.  403. 

<B  See  statement  of  Mr.  AsblU,  pp.  26-7. 
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invocation  of  a  constitutional  privilege,  if  the  accused  was  correct  about  the 
scoi)e  of  the  privilege  relied  upon,  a  matter  not  without  its  peculiar  difficulties 
in  tlie  tax  area.  Lastly,  it  is  not  clear  that  good  faith  reliance  on  the  advice  of 
an  attorney  as  to  the  scope  of  any  privilege  would  be  a  defense.  These  prob- 
lems do  not  arise  under  present  law  because  of  the  Reisman  procedure  and  the 
element  of  willfulness  required  for  punishment  of  a  summoned  citizen. 

Conspiracy  and  Complicity 

There  is  a  sei-ious  question  as  to  whether  the  conspiracy  or  attempt  sections 
of  either  Bill  should  apply  to  tax  offenses.  Tax  evasion,  specifically  outlawed 
in  both  Bills,  is  commonly  known  as  tax  fund,  i.e.,  defrauding  the  government 
of  its  revenues.  S.  1  (§2-8Do)  makes  an  offense,  a  scheme  to  defraud  ^^  that 
is  similar  in  its  elements  to  the  evasion  section.  It  expressly  precludes  the 
application  of  the  attempt  and  conspiracy  sections  to  that  offense.  In  view  of 
the  similarities  between  the  tax  evasion  offense  and  the  defrauding  the  govern- 
ment offense,  conspiracy  and  attempt  provisions  should  also  be  inapplicable  to 
tax  evasion. 

The  offenses  of  complicity  and  solicitation  ^'^  should  also  be  expressly 
excluded  from  the  tax  fraud  area  because  of  the  danger  that  wholly  innocent 
persons  engaged  in  the  prepai'ation  of  tax  returns  will  be  prosecuted  because 
there  is  no  requirement  that  a  person  have  knowledge  of,  e.g.,  the  falsity  of  a 
return  which  he  has  caused  to  be  filed.''^ 

Solution 

However  these  problems  are  resolved,  in  view  of  the  broad  sweep  of  many 
of  the  other  sections  of  the  proposed  Codes,  it  is  strongly  recommended,  for 
fairness  and  clarity,  there  be  included  a  provision  that  conduct  arising  under 
or  affecting  the  revenue  laws  may  only  be  prosecuted  under  those  specific  sec- 
tions and  whatever  remains  behind  in  the  Internal  Revenue  Code. 

CONCLUSION 

We  appreciate  the  opportunity  to  present  the  foregoing  comments  and  we 
remain  willing  and  eager  to  offer  any  further  assistance  to  the  Committee,  its 
Counsel,  or  the  Committee's  Staff. 

Mr.  McDonald.  I  would  be  very  happy  to  highlicrlit  it  for  you. 

Senator  Hruska.  As  you  do  so,  let  us  luiow  where  you  are  so  we 
can  follow  you. 

Mr.  McDonald.  Eight. 

On  page  2  we  have  some  concern  about  the  transfer  of  the  crimi- 
nal tax  provisions  from  title  26  to  title  18.  This  concern  stems  from 
the  fact  that  there  is  still  left  in  title  26  what  in  many  instances  is 
the  major  deterrent  and  major  concern  of  the  tax  cheat,  namely,  the 
civil  fraud  penalties  of  50  percent  of  the  amount  of  tax  due.  It 
doesn't  take  very  many  years  after  a  taxpayer  has  falsely  reported 
his  taxes  or  criminally  failed  to  file  a  return  before  the  amount  he 
owes  the  Federal  Government  can  well  exceed  his  total  actual  in- 
come for  a  year.  Thi'oughout,  there  must  be  a  consideration  of  this. 

In  both  bills,  S.l  and  S.1400,  the  major  tax  otfenses  are  divided 
into  two  types.  I'm  on  page  3  at  the  moment. 

The  felony  of  tax  evasion  and  the  general  misdemeanor  provisions 
of  disregard  of  tax  obligations,  primarily  the  failure  to  file  a  tax  re- 
turn. There  are.  wo  note,  imj^ortant  diiTerences  between  the  two  bills, 
S.l  aiid  S.1400.  First,  S.l  "rades  the  oft'ense  of  tax  evasion  in  such  a 


•«■•  Thp  jrovemmpnt  may  be  a  victim  as  it  is  within  the  dcflnition  of  "person"  and  "or- 
ganization". S.  1,  S1-1A4(31),  (52). 

■•"  R.  1,  SS1-2A3,  l-2Ar). 

"^  This  (liinK'T  exists  because  of  the  provision  in  S.  1  that  the  conduct  of  the  aided 
person  he  "in  fact"  a  crime,  thus  eliminating:  cnlpaMlity,  which  Includes  knowledge,  on 
the  part  of  the  accomplice  or  "solicitor"  afe  to  the  falsity. 
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way  that  the  class  of  felony,  and  therefore  the  amount  of  punish- 
ment, ascends  as  the  evasion-related  liability  increases.  In  contrast, 
S.1400  makes  all  tax  offenses  a  class  D  felony. 

The  other  major  difference  is  in  the  treatment  of  the  misdemeanor 
offense,  principally  the  failure  to  file  a  return.  S.l  raises  the  simple 
failure  to  file  a  tax  return  to  the  status  of  a  felony,  although  S.  1400 
does  not. 

Let  me  point  out  our  major  concern  with  both  bills.  Both  S.l  and 
S.1400  substitute  the  phrase,  "with  intent  to  evade,"  for  the  present 
element  in  the  crime  of  "willfully,"  as  the  standard  of  culpability 
for  a  felony  of  tax  evasion.  Stemming  from  the  Spies  case  in  U.S. 
Supreme  Court,  the  concept  of  willfulness  has  a  long  history.  "We 
appreciate  that  willfulness  for  tax  evasion  may  or  may  not  have  the 
same  meaning  it  has  in  other  places  in  criminal  law.  This  creates  a 
problem  in  attempting  to  have  one  defhiition  of  willfulness  applied 
to  everything. 

Xevertheless,  we  are  concerned  that  this  history  of  interpreting 
willfulness  will  be  lost  when  the  standard  of  culpability  is  shifted  to 
the  words,  "intent  to  evade." 

Mr.  Blakey.  Mr.  IMcDonald,  could  I  ask  you  a  question  at  that 
point  ?  Focusing  on  the  definition  of  "with  intent  to  evade,"  which  is 
specifically  included  in  S.l,  page  79,  lines  20  through  23,  what  in 
present  law  is  lost  by  that  codification? 

^ir.  McDoxALD.  As  we  understand  the  definition  in  the  jSjnes  case, 
willfulness  today  requires  an  evil  intention  accompanied  by  some  af- 
firmative act,  sucli  as  altered  entries  in  books  or  two  sets  of  books, 
concealment  of  assets,  or  other  objective  tests  of  an  attempt  to  evade. 
It  is  our  concern  that  without  those  affirmative  acts,  particularly 
when  failure  to  file  is  made  a  felony,  that  the  mere  nonconmiission 
of  an  act  should  not  be  made  a  felony  without  evidence  of  other  af- 
firmative acts  of  trying  to  cheat. 

Mr.  Blakey.  Well,  would  your  need  be  met  if  there  was  qualify- 
ing language  added  on  page  79,  say  perhaps  at  line  22,  to  indicate 
tliat  the  conduct  would  not  include  a  simple  omission  ? 

;Mr.  McDoxALD.  May  I  suggest  for  the  committee's  consideration, 
on  page  76  at  line  22  you  might  begin  paragraph 

Mr.  Blakey.  Are  you  reacting  from  1400  or  S.l  ? 

Mr.  McDonald.  I  am  reading  from  the  committee  print,  and  I'll 
have  to  go  to  page  79,  small  v.  If  that  were  preceded 

]Mr.  Blakey.  ]May  I  direct  your  attention,  Mr.  McDonald,  down  to 
lines  20  to  23  which  deal  with  the  crucial  intent  to  evade.  That  fo- 
cuses square!}'  in  on  the  problem  that  3'ou  are  directing  yourself  to. 
And  3'Ou  will  notice,  when  it  speaks  of  "intent  to  evade,"  it  speaks 
of  a  conscious  objective  to  engage  in  conduct  and  to  cause  a  result. 
:  If  you  are  troubled  by  the  fact  that  conduct  may  include  an  omis- 
sion, would  you  be  satisfied  with  an  addition,  something  to  the  effect 
of,  "not  including  a  mere  omission"  ? 

Mr.  McDonald.  Jack,  do  you  want  to  speak  to  that?  We  would 
prefer,  I  think,  the  requirement  language,  "commits  acts  of  evasion 
or  concealment." 

Mr.  Bray.  In  making  a  comment,  I  think  that  Mr.  Blakey's  com- 
ment does  somewhat  go  to  the  heart  of  our  concern,  that  is,  mere 
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pa&sive  conduct,  mere  omissions,  insofar  as  they  might  be  judged 
under  the  standard  of  the  new  phrase,  "with  intent  to  evade."' 

The  essential  dispute  we  have  is  not  with  Webster's  dictionary 
definition  of  the  word  "willfully,"  because  I  think  the  lan^age, 
"with  intent  to  evade,"  probably  easily  satisfies  that.  Our  concern  is 
only  with  the  significant  judicial  gloss,  as  we  have  called  it,  of  the 
Spies  and  other  cases  on  the  use  of  the  term,  "willfully." 

Mr.  Bi^KEY.  I'm  just  trying  to  find  out  where  lines  20  to  23  do 
not  adequately  codify  that  judicial  gloss. 

Mr.  Bray.  The  objective  that's  talked  about  here  in  lines  20  to  23 
is  "a  conscious  objective  to  engage  in  conduct  and  cause  the  result." 
With  that  definition  one  of  the  main  mechanical  problems  we  have 
is,  what  is  the  result  referred  to  if  causing  the  result  is  simply,  and 
now  I'm  reverting  back  to  the  first  example  of  tax  evasion,  in  case 
of  filing  a  tax  return  which  is  "false  as  to  a  material  matter.''  if  the 
result  which  is  referred  to  in  the  "with  intent  to  evade"  language  is 
the  filing  of  the  tax  return  without  more. 

Mr.  Blakey.  You  can't  read  it  that  way.  If  the  clause  which 
you're  reading  is  paren  1  then  paren  2  says,  "there  is  due  and  owing 
a  substantial  tax  liability,"  and  the  intent,  as  I  read  the  language, 
would  have  to  apply  to  both,  both  the  conduct  and  the  result. 

Mr.  Bray.  Well,  he  certainly  can  file  a  tax  return  that  can  have  an 
innocent  miderstatement.  That  innocent  understatement  can  be  an 
amount  which  is  in  fact  matei-ial.  The  language  of  the  bill  as  we 
view  it  eliminates  any — expressly  eliminates  any  need  for  culpability 
as  to  the  materiality  of  the  matter  eliminated. 

Mr.  Blakey.  How  do  you  read  that  in  lines  22  and  23? 

Mr.  Bray.  I  read  that  in  line  35  on  page  78,  where  the  filing  of 
the  return  which  is  false,  "as  to  an  in  fact  material  matter.''  I  read 
that,  perhaps  mistakenly,  to  indicate  that  no  culpability  whatever  is 
required  as  to  materiality  of  what  is  evaded.  It  is  the  other  element 
that  is 

I\lr.  Blakey.  The  lack  of  culpability  would  be  to  its  characteriza- 
tion as  material, 

Mr.  Beay.  Correct. 

]\Ir.  Blakey.  But  it  would  not  be  as  to  its  falsity  and  that  in  fact 
it  was  part  of  the  return:  that  is  specifically  required  by  lines  22 
and  23.  The  materiality  would  be  a  legal  conclusion. 

Mr.  Bray.  Well,  that's  the  question  we  have,  the  middle  ground, 
whether  tlui  falsity  is  the  "result"  that  is  referred  to  in  lines  22  and 
23  of  79.  Our  concei-n  was  that  this  could  be  read  simply  to  mean 
that  the  objective 

Mr.  Blakey.  If  the  legislative  history  indicated  that  view  was 
clearly  wrong,  would  that  meet  your  needs  ? 

Mr.  Bray.  That  th;it  particular  thing  was  clearly  wrong  would 
certainly  eliminate  that  problem. 

Now  the  language  you  proposed.  T  believe,  was  a  negative  state- 
ment that  this  intent  could  not  l)e  satisfied  by  a  mere  omis>ion.  This 
would  go  approximately  two-thirds  of  the  way.  I  think,  to  the  rest 
of  our  concei-n  as  to  a  new  definition  of  essentially  willfully 

I  Senator  Ilruska  leaves  the  room.] 

Mr.  Br.AKEY.  What  would  this  subcommittee  have  to  do  to  meet 
the  othei-  thiid 
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Mr.  Bkay.  The  subcommittee  would  have  to  make  an  afTirmative 
statement,  I  believe,  that  some  affirmative  act  indicating  the  con- 
scious objective  and  intent  to  evade  is  required. 

Mr.  I>LAKi:y.  Woukhi't  tliat  be  carried  by  the  use  of  the  word, 
conduct  (  Conchict  requires  an  act  or  series  of  acts.  It  also  includes 
an  omission,  and  if  we  negated  the  omission,  mere  omission,  we 
would  carry  the  notion  of  affirmative  act,  wouldn't  we  ? 

Mr.  Bray.  Well,  conduct  certainly  in  the  case  of  failure  to  file  cer- 
tainly can  be  omission. 

Mr.  Blaket.  If  we  negated  the  omission  explicitly  and  left  merely 
the  phrase,  conduct  Avithout  omissions,  we  would  have  to  have  acts. 

Mr.  Bkay.  Presumably  you  would.  Our  preference,  in  hoping  to 
achieye  the  ultimate  in  clarity  so  that  essentially  no  one  goes  to  jail 
in  the  early  days  of  mistaken  interpretations  of  the  Act,  would  be  to 
put  in  an  affirmative  statement. 

Mr.  Blakey.  That  would  give  you  the  three-thirds  that  you 
wanted. 

Mf.  Bray.  In  my  ov.n  view,  that  would  accomplish  everything 
that  we  need  for  the  term,  '"willfully,"  short  of  an  actual  use  of  the 
term,  ""willfully,"  with  legislative  indication  that  the  same  meaning 
is  applied  under  the  pi'e^ent  law. 

^'^fr.  Blakey.  Would  you  want  that  same  kind  of  definition,  of 
with  intent  to  evade,  included  in  S.1400,  assuming  the  basic  text 
went  forward  ? 

Mv.  Bray.  Yes. 

Mr.  Blakey.  Thank  you. 

Mr.  McDonald.  Yes.  We  have  made  the  same  suggestion  and 
among  ourselves  We  have  suggested  that  in  your  fifth  offense  in  the 
felony  section,  failure  to  file,  that  that  begin  with  words  of,  "com- 
mits acts  of  ova&ion  or  concealment""  and  fails  to  file. 

The  simple  failure  to  file  is  taken  care  of  under  "Disregard  of 
Tax  Obligations""  and  the  line  between  the  misdemeanor  and  the  fel- 
ony offenses  should  be  more  sharply  drawn,  in  our  opinion. 

Mr.  Bray.  Excuse  me.  If  I  might  just  interrupt  for  purposes  of 
total  clarity,  Mr.  Hale,  who  is  the  chairman  of  our  special  committee 
on  Federal  criminal  code,  has  arrived  just  now  from  New  York. 
Since  the  point  we  have  just  been  discussing  is  the  single  critical 
point  in  our  concern  with  the  bill  and  since  we  may  be  discussing 
raattere  on  which  he  has  some  additional  input,  I  would  like  to  sug- 
gest that  if  he  has  heard  our  recent  discussion  that  perhaps  he 
might  make  a  comment  on  it. 

Mr.  Hale.  I  just  arrived  and  I'm  just  getting  oriented,  so  why 
dont  you  go  on  without  me. 

Mr.  Blakey.  Could  we  move  on  to  the  substantial  deficiency  issue? 

Mr.  McDoxalu.  Yes. 

Another  item  that  has  given  us  concern,  on  page  7  of  my  state- 
ment, is  that,  in  contrast  to  the  express  language  of  S.  1400,  the  re- 
quirement of  a  substantial  deficiency  or  liability  is  specifically  incor- 
porated in  S.  1. 

Mr.  Blakey.  If  the  legislative  history,  assuming  the  text  of  S. 
1400  was  carried  forward,  if  the  legislative  history  of  it  indicated 
that  the  substantiality  requirement  which  was  now  a  matter  of  case 
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law  was  not  intended  to  be  negated  but  would  be  carried  forward 
with  it,  would  that  satisfy  you? 

Mr.  McDonald.  We  still  prefer,  particularly  in  light  of  the  De- 
partment of  Justice's  concession  in  discussions  with  us  that  they  do 
not  prosecute  unless  there  is  a  substantial  deficiency,  and  within  our 
own  section  there  is  the  problem  of  interpretation  if  the  statute  is 
unclear,  why  resoit  to  the  legislative  history,  we  would  prefer  the 
S.  1  approach. 

Mr.  Blakey.  Well,  what  I'm  raising  is,  if  the  requirement  of  sub- 
stantiality now  is  not  on  the  face  of  the  tax  code  and  has  been  read 
in  as  a  matter  of  either  departmental  policy  or  judicial  interpreta- 
tion, what  would  be  wrong  with  leaving  it  in  that  status  ? 

Mr.  McDonald.  We  have  some  concern  that  since  the  purpose  of 
the  statute  is  to  codify  the  case  law,  any  case  law  not  codified  might 
be  held  to  be  omitted. 

Mr.  Blakey.  Okay. 

Mr.  McDonald.  We  also,  on  page  8,  point  out  that  certainly,  if 
you  are  going  to  grade  offenses,  that  penalties  and  interest  should 
not  be  included  in  the  amount  of  tax  used  as  a  measure  for  the 
grading. 

Similarly,  we  were  very  pleased  by  the  approach  in  S.  1  which 
limited  the  grading  element,  if  it  is  to  be  there,  to  the  tax  evasion 
related  liability  rather  than  the  total  amount  of  liability. 

Mr.  Blakey.  You  don't  read  the  penalt}^  and  interest  as  being  in- 
corporated in  the  evasion  related  grading  in  S.  1,  do  you?  You  do 
read  it  to  be  in  it  ? 

Mr.  Bray.  We  have  so  far,  perhaps  mistakenly. 

Mr.  Blakey.  If  that  were  clarified  I  think  that  would  meet  your 
problem  on  S.  1. 

Mr.  Bray.  It  would  not  meet  the  whole  problem  on  S.  1,  because  I 
think,  as  Mr.  McDonald 

Mr.  Blakey.  It  would  meet  this  aspect  of  it.  It  would  not  neces- 
sarily meet  the  grading  aspect,  but  it  would  meet  this  aspect. 

Mr.  Bray.  Yes. 

Mr.  Blakey.  Could  we  turn  to  the  grading? 

Mr.  McDonald.  Yes. 

On  page  9  we  begin  discussing  the  grading,  and  our  concern  there 
is  that  if  the  amount  of  penalty  and  the  class  of  felony  depends 
upon  the  exact  amount  of  tax,  whether  evasion  related  or  otherwise, 
the  trial  of  a  tax  fraud  case  will  become  much  more  cumbersome 
and  practically  unworkable. 

Mr.  Blakey.  Is  that  true  necessarily  ?  I  wonder  if  the  Government 
simply  indicted  under  the  class  D  felony  in  S.  1  and  tried  it  simply 
on  that  basis,  which  is  a  floor,  whether  you  have  the  difTicult  ques- 
tions of  how  much  the  evasion  related  liability  was  that  would  re- 
quire this  special  verdict.  It  would  seem  to  me  that  the  only  time 
you  Avould  have  a  complicated  trial  would  be  when  they  were  in- 
dicted under  the  C  or  B  law,  and  as  long  as  the  Government  had  the 
option  of  going  to  the  higher  or  not  depending  on  the  clarity  of  its 
proof,  in  the  routine  case  you  probably  would  not  have  a  diiiiculty. 

Mr.  McDonald.  The  difficulty  as  we  see  it  arises  from  the  fact 
that  at  any  point  that  there  is  a  difference  in  penalty,  say,  $10,000  or 
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$50,000  or  $100,000,  if  the  amount  is  in  that  neighborhood  there 
would  be  a  very  bitter  battle  between  the  prosecutor  and  defense  at- 
torney as  to  whether  you  were  over  or  below,  and  your  juries  would 
have  to  come  in  with  a  special  verdict  after  hearing  expert  testi- 
mony from  both  sides  as  to  the  actual  amount  of  liability. 

Mr.  Blakey.  Don't  juries  do  this  sort  of  thing  in  all  sorts  of  cases 
now,  for  example,  the  distinction  between  grand  theft  and  petty 
theft  is  put  at  a  dollar  amount?  Wouldn't  this  require  in  some  cases 
expert  testimony  to  evaluate  the  stolen  property  ?  Why  would  this  be 
inherently  different  because  it's  tax  as  opposed  to  another  form  of 
evaluation  ? 

Mr.  McDonald.  Because  the  liability  itself,  if  you've  ever  com- 
pleted a  1040  and  that  is  one  of  the  simpler  forms,  is  the  result  of 
many,  many,  many  factors,  all  of  which  either  raise  or  lower  the  tax 
by  a  few  dollars. 

Mr.  Blakey.  Well,  what  I'm  saying  is,  aren't  juries  now,  in  other 
related  areas,  handling  issues  not  substantially  more  complicated  ? 

Mr.  McDonald,  I  doubt  it.  Even  in  civil  practice  we  repeatedly 
avoid  taking  complicated  cases  to  a  trial  by  jury  simply  on  the 
ground  that  we  doubt  that  they  will  understand  it.  We  have  more 
faith  in  a  single  judge. 

Mr.  Blakey.  All  right. 

Mr.  McDonald.  I  think  our  point  on  page  13  of  the  statement  as 
to  affirmative  acts  of  evasion,  we  have  discussed  and  we  have  sug- 
gested the  language  that  might  satisfy  all  of  us. 

Let  me  return,  on  page  15,  to  this  question  of  failure  to  file  as  eva- 
sion or  as  a  felony.  Both  S.  1,  S.  1400  and  the  Brown  Commission 
proposed  statute  increase  to  a  felony  failure  to  file.  As  we  have  indi- 
cated before  in  the  Sjnes  case,  the  mere  omission  is  not  enough, 
while  in  the  failure  to  file  cases  being  brought  currently,  the  circuit 
courts  do  diff'er  on  the  question  of  what  is  willful. 

It  is  our  feeling  that  to  drop  the  culpability  down  to  simple 
knowing,  which  means  that  you  are  conscious  of  your  conduct  and 
conscious  of  the  result,  is  to  lower  the  standard  of  culpability,  and 
under  those  circumstances  certainly  we  would  not  like  the  matter  to 
be  classed  as  a  felony  with  all  of  the  civil  taint  that  goes  along  with 
that,  as  it  is  in  S.  1.  We  would  much  prefer  the  S.  1400  continuation 
of  the  crime  as  a  misdemeanor. 

Would  you  like  to  supplement  that,  Lloyd  ? 

Mr.  Hale.  No,  I  think  that  covers  it  very  well. 

Mr.  McDonald.  On  page  17,  we  indicate  that  we  are  concerned 
that  the  statute  may  reach  too  far  in  S.l,  section  2-6Gl(a), 
namely  that  declarations  of  estimated  tax  which  are  merely  tentative 
tax  returns,  are  brought  into  the  category  of  returns  which  could  be 
considered  false  for  criminal  purposes. 

On  page  20,  we  again  repeat  our  concern  with  dropping  the  stand- 
ard of  culpability  down  to  knowingly,  and  we  are  getting  into  the 
interesting  position  there  that  there  is  less  culpability  required  in 
the  criminal  statute  than  there  is  for  many  civil  penalties. 

Then,  finally,  on  page  22  we  co-^-er  OTir  concern  with  the  amount  of 
the  penalties.  There  is  a  tremendous  jump  as  we  see  it.  Under  S.  1 
the  grading  would  raise  the  maximum  fine  for  tax  evasion  from 
$10,000  per  count  to  $1,095,000  per  count. 
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yir.  Br.AKEY,  There  would  be  standards  set  for  it's  imposition;  it 
vroiildn't  be  simply  fi  matter'  of  just  unbridled  disci'etion  of  the 
jud<r(^. 

Mr.  McDoxALD.  Well,  this  is  still  a  question  in  our  mind,  when 
you  remember  that  you  have  a  civil  fraud  penalty  in  addition  to  any 
of  these  penalties  to  be  imposed.  And  I  suspect  that  this  is  one  rea- 
son that  S.  1400  returns  to  our  present  scale  of  penalties  rather  than 
these  penalties  which,  at  least  if  you  figure  them  out  mathematically, 
seem  considerably  increased.  As  far  as  the  imprisonment  sentences, 
we  question  whether  there  is  merit  in  increasing  the  possible  sen- 
tences when,  at  the  moment,  the  judges  aren't  even  giving  the  maxi- 
mum sentences  permitted. 

AYe  do  oppose,  on  page  24,  the  suggestion  in  S.  14()0  that  the  fine 
in  a  crime  involving  monetary  gain  or  loss  can  equal  twice  the 
amount  of  that  gain  or  loss  if  it  can  be  held  applicable  in  tax  cases. 
As  "ste  have  suggested,  they  already  have  the  50  percent  civil  fraud 
penalty. 

Then,  at  the  bottom  of  page  24,  we  are  concerned  about  adding  to 
the  ]-)ossible  sentences  that'  a  judge  may  impose,  the  ability  to  dis- 
qualify a  doctor  or  an  engineer  or  a  lawyer  from  the  practice  of  his 
profession  for  the  maximum  length  of  time  that  he  could  be  sen- 
tenced in  jail. 

yir.  Blakey.  Might  that  not  be  viewed  as  a  less  drastic  alternative 
to  achieving  the  same  objectives  that  would  have  been  achieved  had 
he  sent  him  to  jail? 

Mr.  jNIcDoxald.  It  might,  but  our  feeling  is  that,  certainly  among 
lawyers,  that  it  is  the  prerogative  of  either  the  State  court  or  the 
Bar's  disciplinary  bodies  to  determine  whether  he  is  qualified  to 
practice  rather  than  the  judge. 

Mr.  Blakey.  The  issue  I'm  raising  is,  any  judge  bent  on  seeing 
that  this  man  does  not  return  to  his  nefarious  activities  can  incarcer- 
ate the  individual.  If  his  major  concern  is  returning  to  the  nefarious 
activities,  that  might  be  achieved  simply  through  disqualification, 
and  we  would  not  necessarily  have  to  have  one  more  person  unneces- 
sarily imprisoned.  It  seems  to  me,  on  that  analysis  of  it,  disqualifi- 
cation might  be  viewed  as  a  form  of  leniency  rather  than  severity.  I 
am  fascinated  by  yoiir  construction  of  it  in  the  other  direction. 

Mr.  McDonald.  We  see  a  potential  conflict  between  the  discipli- 
nary boards  and  the  courts  in  this. 

Mr.  Blakey.  The  question  I'm  raising  with  you  is,  a  man  sent  to 
jail  is  in  fact  dis(jualified  from  the  practice  of  his  profession,  and 
he's  also  imprisoned  24  hoitrs  a  day,  7  days  a  week. 

Mr.  McDonald.  And  he  might  prefer  to  be  home  with  his  wife  or 
working  at  something  else. 

Mr.  Blakey.  That  is  correct. 

[Senator  Hruska  re-enters  the  hearing  room.] 

Senator  Hruska.  Isn't  it  generally  provided  in  the  State  licensing 
laws  that  conviction  of  a  felony  results  in  loss  of  standing  as  a 
member  of  the  Bar? 

Mr.  McDonald.  Conviction  of  a  felony  would.  Senator.  There  is 
some  question  in  some  of  the  States  that  the  felom'  must  involve 
moral  turpitude,  and  I  know  the  Service  has  had  qualms  about  peo- 
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plo  not  boiiio-  disbarred  or  not  being  removed  from  medical  practice 
after  lia\^ing  been  con\'icted  and  fined  in  tax  evasion  cases. 

Mr.  Hale.  Very  briefly,  the  qnestion  of  the  Federal  judges'  power 
to  disbar,  if  you  will,  let's  just  stick  with  that  as  an  example  for  a 
moment,  is  not  necessarily  co-terminous  with  any  prison  sentence 
which  he  might  be  inclined  to  impose  in  the  case  anyway.  So,  in  a 
situation  whei-e  the  judge  felt,  let  us  say,  a  j^ear  in  prison  was  suffi- 
cient, or  6  months,  nonetheless  to  allow  him  the  power,  in  effect,  to 
disbar  someliody  for  the  maximum  term  that  could  be  imposed,  I 
think  not  only  runs  into  a  conflict  with  the  State  licensing  bodies 
but  it  really  is  sort  of  an  uniu'^tifia])le  power  to  grant  him. 

If  it  be  thought  necessary  to  retain  this  power  or  at  least  make  it 
available  to  the  judge  perhaps  it  should  be  restricted  to  any  actual 
term  of  imprisonment. 

^h:  Blaivey.  Isn't  that  the  way  S.l  reads? 

Mr.  Haee.  As  I  read  it.  it  is  up  to  the  maximum  term  that  could 
be  imposed,  so  that  ho  could  get  a  sentence  for  6  months  and  be  dis- 
barred for  10  years.  That's  one  of  the  dangers  I  see. 

jNIr.  Blakey.  Well,  suppose  the  judge  felt  the  giiy  ought  to  be  dis- 
barred for  10  years  and  ought  to  have  a  short  taste  of  jail  as  well, 
and  then  he  gives  him  6  months  so  that  he  will  know  what  it  would 
be  like  if  he  "had  to  lia^e  the  10  years,  in  effect  gets  him  off  of  the 
street  and  out  of  the  nefarious  activities  by  disqualifying  him. 

Mr.  Hale.  I  would  say  it  would  be  a  rare  type  of  case  in  the  crim- 
inal tax  area  wliere  the  judge  would  really  have  available  to  him  the 
type  of  information  that  is  developed  in  bar  grievance  committee 
hearings.  Particularly  in  New  York,  where  I  am  from,  we  go  quite 
deeply  into  details.  There  is  an  official  referee  and  it's  then  referred 
to  the  Appellate  Division.  And  there  are  full  hearings  and  presenta- 
tions which,  I  think,  grant  a  basis  fair  both  to  society  and  the  indi- 
vidual. 

Mr.  Blakey.  Would  you  feel  a  little  better  about  the  disqualifica- 
tion section  if  it  })rovided  for  a  hearing  and  appellate  review? 

Mr.  Hale.  Well,  3'ou  still  have  the  conflicting  jurisdiction  problem. 
Except  in  a  ^ery  limited  sense  that  while  the  Federal  courts  don't 
admit  people  to  practice  the  law,  they  admit  attorneys  licensed  al- 
read}'  to  practice  before  their  courts. 

Mr.  Blakey.  Attempting  to  conceptualize  the  disqualification  as 
an  alternati\e  to  imprisonment  I  am  still  moved  to  come  back  to  rec- 
ognize that  the  jailing  of  a  person  effectively  disqualifies  him  and 
there  might  be  a  less  drastic  alternative  to  imprisonment. 

Mr.  Hale.  I  can  understand  your  concern.  I  think  it  is  perhaps  a 
matter  of  meshing  these  concerns  in  some  way. 

If  I  may  respond  just  a  little  bit  further  to  the  question  that  Sen- 
ator Ilruska  asked  earlier,  indeed  many  State  statutes  do  provide 
for  the  lifting  of  licenses  on  conviction  of  a  felony.  Some  distin- 
guish between  whether  the  felonj-  is  the  same  sort  that  would  be 
classified  as  a  felony  in  the  State  as  well  as  federally.  This  is  one  of 
the  severe  problems  we  have  with  S.l  making  the  disregard  of  tax 
obligation  offense,  in  name,  a  felony.  Just  the  name,  if  you  are  in  a 
jurisdiction  that  won't  look  behind  or  look  into  the  type  of  conduct 
but  will  just  say,  well,  there  is  a  judgment  entered  for  a  Federal  class 
E  felony,  that  is  it. 

22-4G6— 73 15 
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I  nin  not  just  talking  now  about  attorneys,  but  this  kind  of  statute 
cuts  across  all  kinds  of  licensing-  boards,  real  estate  brokers  for  ex- 
ample. But  I  think  just  the  classification  without  a  real  increase  in 
prison  sentences  would  reap  unintended  hardship. 

]\Ir.  ]McDoNAMX  Let  me  also  highlight  points  made  on  pages  26 
and  27  in  connec-tion  with  defenses.  As  we  read  S.  1  sections  1-3C5, 
1-3CG,  and  S.1400  sections  501  and  532,  on  reliance  or  mistake  of 
law,  it  seems  a  little  harsh  in  the  complex  area  of  tax  law  to  require 
that  tlio  statement  of  law  upon  which  you  rely  must  be  a  Supreme 
Court  opinion,  a  decision  of  the  court  of  appeals,  statute,  or  a 
clearly  publicized  ruling  from  the  IRS. 

Mr.  Blaket.  If  the  legislative  history  made  it  absolutely  unequiv- 
ocal that  section  1.3(C)  (6)  and  the  comparable  section  of  1400  had 
no  application  whatsoever  to  tax  cases,  and  that  advice  of  and  reli- 
ance on  counsel  which  has  traditionally  been  part  of  willfulness, 
would  be  carried  forward  in  the  concept  of,  "with  intent  to  evade,'' 
would  that  meet  your  needs? 

Mr.  Hale.  I  think  that  would  go  a  long  way  toward  doing  it.  But 
I  would  also  extend  it  to  the  disregard  of  tax  obligation  as  well  as 
with  i-espect  to  evasion  statutes.  You  have  any  number  of  instances 
in  the  cases  we  have  cited  for  instance,  where  an  attorney  w^as  con- 
sulted and  in  effect  implied  his  advice  without  actually  saying  that  a 
personal  holding  company  return  didn't  have  to  be  filed  because  he 
didn't  think  it  was  required.  The  trouble  is  w-e  have  a  bit  of  a  mixed 
bag  of  legislative  history  all■ead3^ 

Mr.  Blakey.  There  has  been  a  conscious  effort,  at  least  on  the  part 
of  the  staff,  to  do  its  best  to  make  sure  everybody  understands  that 
the  reasoning  behind  the  Brown  Commission's  suggestion  of  igno- 
rance or  mistake  of  law  was  to  introduce  a  wholly  new  defense  to 
criminal  law  and  to  permit  a  defense  of  mistake  of  law  where  no 
culpability  was  required  or  asked  in  the  requirements  of  the  law. 
Those  traditional  defenses  of  mistake  of  law  that  necessarilj''  involve 
knowledge  of  the  law  would  be  left  undisturbed.  I  think  that  is  the 
tax  law  now,  and  there  would  be  no  change. 

Mr.  Hale.  Well,  as  long  as  that  can  be  made  clear  somehow,  of 
course,  Avhatcvcr  the  mechanism  is.  We  don't  have  any  specific  sug- 
gestions. If  j^ou  wish  to  have  your  staff  meet  with  us  at  some  future 
time  to  go  over  formulation  of  things  of  that  sort,  we  Avould  be 
happy  to. 

^Ir.  McDonald.  On  page  28,  we  point  out  that  we  question  a  new 
statute  of  limitations  and  suggest  that  the  legislative  history  indi- 
cate that  that  was  not  intended  to  cover  the  so-called  tax  fraud 
cases.  The  question  of  the  statute  of  limitations  running  in  criminal 
fraud  cases  is  quite  complicated,  and  many  times  there  has  to  be  a 
procedure,  or  there  should  be  a  procedure  in  which  the  defendant 
can  contest  this  issue  alone  without  having  to  go  through  the  whole 
trial,  probably  through  a  plea  of  nolo  contendere. 

Finally,  on  page  30,  we  list  the  other  offenses  which  appear  in  the 
same  title  and  suggest  that  some  of  them  should  be  made  clearly  in- 
applicable to  the  tax  evasion  and  rcAenue  offenses.  Among  those  that 
we  list  are:  On  page  31,  criminal  attempt;  on  page  32,  false  state- 
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ments;  on  page  34:,  the  failure  to  appear,  produce  information,  or 
testify,  and  on  page  35,  the  crimes  of  conspiracy  and  complicity. 

With  those  suggestions,  we  Avant  to  commend  the  committee  on  its 
hard  work  in  the  effort  to  codify  the  tax  crimes,  and  we  will  be 
liappy  to  work  Avitli  you  to  continue  to  improve  the  proposed  bill. 

Senator  Hruska.  Have  you  any  further  questions  ? 

Mr.  Blakey.  No,  sir. 

Senator  Hruska.  Have  you  any  questions,  Mr.  Lazarus  ? 

Mr.  Lazarus.  No,  sir. 

Mr.  Blakey.  I  would  like  to  extend  the  staff's  sincere  thanks  to 
the  committee  for  spending  an  obviously  enormous  amount  of  time 
working  with  many  complicated  pieces  of  draftsmanship.  We  appre- 
ciate the  help  that  you  have  given  us,  and  it  goes  without  saying 
that  you  have  given  us  a  great  deal  of  help.  Thank  you  very  much. 

Senator  Hruska.  It  will  be  very  helpful,  and  it  looks  like  a  first 
class  job,  I  assure  you. 

Mr.  McDoxald.  Thank  you.  Senator. 

[A  brief  recess  w^as  taken.] 

Senator  Hruska.  Tlie  su})committee  wall  come  to  order. 

Our  final  witness  this  morning  is  the  Honorable  Marvin  E.  Fran- 
kel,  a]id  he  appears  at  the  invitation  of  this  Senator  which  was  ex- 
tended after  I  had  the  opportunity  to  review  briefly  his  new"  book  on 
crimijial  sentences. 

Before  Judge  Frankel  begins  I  offer  for  inclusion  in  the  record  an 
excerpt  from  his  book  on  the  subject  of  appellate  review  of  criminal 
sentences. 

[The  material  i-eferred  to  follows:] 

CRiiriNAL  Sentences — Law  Without  Order 

(By  Marviu  E.  Frankel) 

appellate  review  of  sentencing 

Our  system  of  justice,  civil  as  well  as  criminal,  is  not  notably  speedy.  To 
many  of  those  who  worry  about  law  and  order,  the  concern  is  that  punishment 
for  crime  should  be  more  certain,  more  severe,  and,  not  least  of  all,  swifter. 
Without  stopping  over  the  intricacies  and  varieties  of  views  about  "law  and 
order,"  most  of  us  may  wonder  from  time  to  time  whether  appellate  scrutiny 
of  the  criminal  process  does  not  tend  in  some  respects  to  be  excessively 
lengthy,  detailed,  and  minute.  Appellate  courts  write  annual  volumes  about 
pretrial  procedure,  arrests,  searches,  phrases  spoken  to  juries,  rulings  on  evi- 
dence, and  other  episodes  in  or  around  the  trial  level.  The  ultimate  goal,  for 
all  its  imperfections,  is  precious.  We  strive  to  perfect  and  safeguard  the  grim 
process  of  detecting  crime  and  ascertaining  the  truth  about  criminal  charges. 
We  are,  at  least  most  of  us — usually — willing  to  pay  a  large  price  in  time  and 
"inefficiency"  because  personal  security  and  liberty  are  at  stake. 

On  a  wide  scale,  however,  the  concern  ends  at  the  point  of  measuring  the 
loss  of  liberty  for  tlie  criminal  defendant.  In  the  federal  courts  and  in  some 
two-thirds  of  the  states,  there  is  in  practical  effect  no  appeal  from  the  trial 
judge's  sentence.  To  be  slightly  technical— i.e.,  accurate — I  mean  that  a  sen- 
tence within  the  prescribed  maximum  limits  cannot  be  lowered  on  appeal. 
There  are  no  genuine  "exceptions"  to  this,  though  there  are  rare  and  narrow- 
occasions  when  a  higher  court  will  correct  or  set  aside  the  sentence  as  such. 
Thus,  for  example,  if  a  trial  judge  were  shown  to  have  given  a  severe  sentence 
on  grounds  of  race  or  religion,  his  action  could  not  stand.  But  this  would  not 
be  because  of  "excessiveness."  It  would  be  because  the  imiwrmissible  (unconsti- 
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tutioiial)  criterion  would  fatally  infect  the  judgment  and  destroy  its  allowable 
character  as  an  exercise  of  judicial  discretion.  There  are  other  cases  of  similar 
kind  and  similar  infrequency.^ 

The  basic  point  remains  as  I  have  stated  it:  neither  the  federal  courts  nor 
most  states  provide  for  any  effective  appellate  reivew  of  sentences.  I  cannot 
know  whether  the  reader  finds  this  as  horrendous  as  I  do  after  living  with  it 
as  a  fact  of  professional  life  for  many  years.  Consider  that  a  civil  judgment 
for  $2,000  is  reviewable  in  every  state  at  least  once,  possibly  on  two  appellate 
levels.  Then  consider  the  unreviewability  of  a  sentence  of  twenty  years  in 
prison  and  a  fine  of  $10,000.  Consider  that  a  distinguished  committee  of  the 
American  Bar  Association,  not  normally  an  agency  of  revolution,  when  it 
urged  appellate  review  of  sentences  in  a  report  adopted  and  endorsed  by  the 
association  in  1968,  pointed  out  "that  in  no  other  area  of  our  law  does  one 
man  exercise  such  unrestricted  power  [as  the  trial  judge's  unreviewalile  sen- 
tencing power].  No  other  country  in  the  free  world  permits  this  condition  to 
exist."  2 

There  are  many  reasons  for  this  dubious  distinction,  none  sufficient  in  my 
view.  Before  tearing  at  them,  I  report  from  random  (and  unscientific)  sam- 
plings over  a  number  of  years  the  observation  that  most  judges,  both  trial  and 
appellate,  seem  satisfied  with  the  status  quo  in  this  respect  not  less  than 
others.  There  is  no  single  position,  naturally.  But  most  trial  judges,  for  all 
their  protests  about  the  agonies  of  the  ultimate  responsibility  for  sentencing, 
oppose  the  idea  of  appellate  review.  I  shall  come  to  the  commonly  stated  rea- 
sons. First,  if  cynically,  I  suggest  that  one  substantial  reason,  not  commonly 
stated,  is  the  (recognizably  human)  aversion  to  being  criticized  and  counter- 
manded. Most  trial  judges  seek  to  follow^  within  their  capacities,  what  they 
perceive  as  the  controlling  views  of  higher  courts.  It  is  a  consistent,  if  not  an 
inescapable,  corollary  that  many  at  least  are  not  keen  to  expand  the  scope  of 
such  controls.  It  is  equally  clear  that  this  reluctance  by  itself  is  no  valid 
reason  for  barring  appellate  review  of  sentences. 

On  this  subject,  appellate  judges,  if  normally  viewed  as  natural  enemies,  are 
numerously  allied  with  the  trial  bench.  Lending  the  most  august  support  is 
Chief  Justice  Warren  E.  Burger,  who  has  voiced  more  than  once  his  opposition 
to  appellate  review  of  sentences,  at  least  if  conducted  by  the  standard  appel- 
late tribunals. 3  Again,  the  ranks  are  not  closed;  for  example,  Senior  Judge 
Simon  E.  Sobeloff,  former  Chief  of  the  Fourth  Circuit  (embracing  Virginia, 
West  Virginia,  North  and  South  Carolina),  has  long  argued  for  review  of  sen- 
tences, lately  adding  to  his  writings  and  talks  his  service  as  head  of  the  valua- 
ble A.B.A.  Advisory  Committee  mentioned  a  few  pages  ago. 

As  is  true  of  the  trial  judges,  those  on  appellate  courts  have  varying  rea- 
sons, of  varying  cogency,  for  opposing  review.  One  is  the  volume  of  new  work 
it  wou'd  entail.  This,  if  better  than  the  concern  of  trial  judges  not  to  be 
reversed  more  than  they  already  are,  is  not  enough  better  to  warrant  much 


*  The  legal  theory  of  this  passage  Is  famlllnr  to  lawyers,  but  may  warrant  a  word  of 
elaboration  for  laymen.  Broadly  speaking,  a  sentencing  judge  has  discretion  up  to  the 
statutory  maximum  and  cannot  be  reversed  if  he  stays  within  that  maximum.  But  he  is 
deemed  not  to  be  exercising  lawful  discretion  at  all  if  he  allows  himself  to  be  moved  by 
outrageous  and  legally  excluded  considerations  such  as  skin  color  or  religion  of  the  de- 
fendant. Then  his  judgment  must  be  uuUifiod  and  the  defendant  must  be  resentenced  in 
accordance  with  law. 

But  would  you  ever  know  that  the  judge  transgressed  the  wide  limits  of  ills  discre- 
tion by  allowing  race  prejudice  or  the  like  to  aflfect  his  decision?  Hardly.  I  know  of  no 
specific  case  where  such  an  atrocity  is  specifically  disclosed,  although  the  statistical  evi- 
dence of  its  existence  is  strong.  On  the  other  hand,  there  are  rare  cases  of  judicial  er- 
rors similar  in  legal  theory  if  not  In  degree  of  horror.  So,  for  example,  judges  have  said 
on  the  record  that  (as  otlier  judges  believe  but  do  not  announce)  they  give  nil  draft 
evaders  long  prison  terms  instead  of  considering  for  eacli  defendant  the  range  from  zero 
to  five  years.  Such  mechanical  uniformity  is  a  failure  to  exercise  discretion  and  is, 
therefore,  reversible  error.  Another  case  of  analogous  character  Is  mentioned  above,  on 
pp.  41-2. 

*  A.B.A.  Project  on  Minimum  Standards  for  Criminal  Justice,  Stamlarilti  Relating  to 
Appellate  Review  of  f^ciitences,  approved  bv  the  A.BA.  House  of  Delegates  in  February 
1968,  New  York,  Office  of  Criminal  Justice  Project,  196S,  pp.  1-2. 

'  The  Chief  Justice  has  spoken  in  favor  of  a  form  of  review  by  a  panel  of  trial 
judges.  Provisions  for  such  review  exist  in  four  states.  With  all  deference,  I  doubt  the 
desirability  of  sncli  a  procedure.  .Tudgcs  of  the  same  level  reviewing  each  other  have  ni- 
hibi(io!is  and  dlscdinrorts  that  impiiir  the  effectiveness  of  the  appeal.  I'.esidcs,  for  rc,i 
sons  touched  on  lielow,  there  are  good  grounds  for  having  the  appeal  on  the  sentence 
combined  with  other  questions  raised  for  review. 
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discu.s.si(>ii.  Considering  all  the  tilings  on  which  appellate  judges  ponder,  the 
effort  to  make  sentences  more  rational  and  just  would  hardly  seem  unworthy 
of  their  labors. 

It  is  also  argued,  with  somewhat  greater  substance,  that  the  review  of  sen- 
tences might  distort  the  appellate  process.  In  slightly  inflated  and  cloudy 
terms,  the  though  has  been  put  this  way : 

*  *  *  Appellate  courts  are  designed  to  be  students  of  the  law,  to  consider 
questions  of  the  law,  and  to  act  in  a  dispassionate  and  detached  atmosphere. 
If  there  were  to  be  appellate  review,  proceedings  in  appellate  courts  would  be 
corrupted  by  api^eals  to  emotion  and  sympathy,  and  the  other  things  that  go 
into  sentence.  As  a  result  these  great  institutions  would  be  deteriorated.' 
A  closely  related  argument  is  that  making  sentences  reviewable  might  lead 
appellate  judges  to  bargain  in  the  disposition  of  appeals,  trading  off  votes  for 
affirmance  against  votes  to  reduce  sentence. 

Tills  whole  pattern  of  interrelated  ideas  serves  to  highlight  the  horrors  of 
our  attitudes  on  sentencing,  not  to  sustain  rationally  the  position  against 
appealability.  The  notion  that  sentencing  involves  "emotion  and  sympathy," 
and  thus  could  pollute  the  appellate  process,  reverberates  with  disturbing 
implications.  If  the  thought  has  validity,  what  qualifies  our  trial  judges  to  be 
trusted  with  this  responsibility  V  Are  matters  of  emotion  and  sympathy 
uncheckable — unreviewable?  Are  appellate  judges  really  free  in  their  daily 
work  from  emotion  and  sympathy?  Among  the  answers  to  these  questions  is 
the  vital  point  that  the  power  to  send  people  to  prison  for  long  stretches  ought 
to  be  exercised  in  a  system  of  law  on  grounds  more  objective  and  rational 
than  vague  sentiment.  Insofar  as  decisions  of  this  kind  are  likely  1o  involve 
feeling  as  well  as  intellection,  this  is  a  factor  adding  to  the  need  for  a  second 
look  by  the  relatively  detached  appeUate  tribunals.  If  emotion  and  sympathy 
are  inevitable  factors,  it  would  not  really  hurt  appellate  judges  to  suffer  these 
qualities  vl  the  human  experience.  What  is  more  to  the  point  is  that  the  vir- 
tues of  a  higher  court  include  its  separation  from  the  face-to-face  forensics  of 
the  trial  court,  promoting  a  useful  quality  of  cool  objectivity,  even  about  mat- 
ters that  generate  intense  feeling  in  their  immediate  occurrence. 

The  fear  that  sentence  review  would  lead  to  (presumably  improper)  bargain- 
ing in  the  appellate  court  has  its  own  train  of  interesting  premises.  The  basic 
assumption  here  is,  of  course,  that  there  is  and  should  be  a  rigorous  separa- 
tion between  (1)  the  question  of  guilt  or  innocence,  or,  more  strictly  speaking, 
the  validity  of  the  conviction,  and  (2)  the  propriety  of  the  sentence.  It  is  cer- 
tainly true  that  we  act  upon  this  assumption  in  a  number  of  respects.  It  is 
also  true,  however,  that  the  conceptual  separation  is  not  inescapably  sound  in 
principle  and  not  uniformly  enforceable  in  practice. 

It  is  standard  in  the  federal  courts  and  most  state  trials  to  instruct  juries 
that  they  are  to  concentrate  exclusively  on  guilt  or  innocence,  leaving  the 
question  of  punishment,  if  there  is  a  conviction,  for  the  trial  judge.^  This 
eml)odies  vividly  the  idea  of  separateness  of  the  two  determinations.  It 
reflects,  to  acknowledge  the  reach  of  the  idea,  that  error  must  follow  from 
"confusing"  the  questions  (1)  "did  the  defendant  do  itV  with  (2)  ''if  he  did, 
what  may  or  should  be  the  penalty?"  It  is  not  the  least  bit  doubtful  that  the 
questions  are  distinct  and  that  the  answer  to  one  ought  not  logically  to  be 
influenced  by  the  answer  to  the  other.  But  when  we  descend  to  the  slovenly 
real  world  of  illogic  and  uncertainty,  the  neatness  of  the  categories  becomes 
blurred.  Verdicts  rest  upon  probabilities,  not  absolute  certainties.  To  minimize 
ghastly  mistakes,  we  demand  a  high  probability  for  criminal  conviction.  We 
require  proof  that  is  "beyond  a  reasonable  doubt."  While  the  quoted  words 
state  tlie  standard  in  all  criminal  cases,  it  seems  unlikely  as  a  practical  matter 
tliat  they  always  mean  the  same  thing.  It  is  questionable  that  a  "reasonable 
doubt"  in  a  case  involving  a  hundred-dollar  fine  is  the  same  kind  or  degree  of 
reservation  as  it  is  in  a  case  involving  imprisonment  for  a  long  term  of  years. 
I  suggest,  however  unorthodox  it  may  sound,  that  the  meaning  should  not  be 
identical :  we  ought  to  l)e  more  sure  of  cjur  ground  in  the  graver  case  than  in 
the  relatively  minor  one. 

<  Lawrence  E.  Walsh,  op.  cit.,  p.  251. 

5  Among  the  exceptions  to  this  has  been  the  procedure  in  some  states  for  jury  recom- 
mendrttioiis  or  decisions  on  capital  punishment.  In  addition,  a  do^en  or  more  states 
given  to  juries  the  authority  to  set  terms  of  imprisonment. 
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There  are  instances  in  which  the  illogical  intertwining  of  the  verdict  as  to 
guilt  with  ideas  about  the  sentence  is  less  readily  defensible  in  principle,  but 
compcllingly  understandable  in  terms  of  basic  human  values.  It  is  recorded, 
for  example,  that  in  eighteenth-century  England,  when  scores  of  crimes,  includ- 
ing many  we  now  deem  petty,  were  punishable  by  death,"  juries  mitigated  the 
horror  by  simply  refusing  on  a  large  scale  to  convict,  notwithstanding  clear 
demonstrations  of  "guilt."  If  that  could  be  shunted  aside  as  laymen's  irrespon- 
sibility, we  know  of  similar  conduct  by  the  professionals  not  similarly  dis- 
countable. Thei-e  is  solid  evidence  in  our  own  day  that  trial  judges  sitting 
without  juries  in  cases  involving  stiff  mandatory  minimum  sentences  {e.g.,  not 
less  than  five  years  or  more  than  twenty)  have  acquitted  defendants  they 
believed  guilty  because  they  deemed  the  minimum  sentence  outlandishly  high 
for  the  particular  case.  That  is  a  questionable  course  for  a  judge  to  follow.  I 
do  not  linger  to  defend  it.  I  merely  mention  it  as  a  possibly  relevant,  interest- 
ing fact  of  legal  life. 

The  upshot  of  the  last  few  paragraphs  is  that  the  sharp  division  between 
questions  as  to  guilt  and  questions  as  to  sentence  (1)  is  not  always,  and  (2) 
should  not  always  be,  maintained.  The  fear  that  appellate  judges  will  "con- 
fuse" the  two  subjects  is  overdrawn  even  in  legal  theory.  Moreover,  there  are 
times  when  the  two  should  by  rights  be  thought  about  together.  In  a  close  case 
with  a  huge  sentence,  it  makes  sense  to  consider  reduction  of  sentence  as  a 
possibly  prefei'able  alternative  to  outright  reversal  of  the  conviction.  Insofar 
as  the  two  subjects  should  be  sealed  off  from  each  other,  we  must  either  rely 
upon  our  appellate  judges  to  do  right,  or  acknowledge  that  we  are  engaged  in 
a  comedy  of  straining  at  gnats. 

It  is  relevant  to  note  that  our  rule  of  non-appealability  of  sentences  is  main- 
tained at  some  uncertain  cost  in  hypocrisy  and  evasion.  Deferring  to  the  rule, 
appellate  judges,  being  at  least  somewhat  subject  to  "emotion  and  sympathy," 
are  periodically  horrified  by  cases  in  which  the  sentences,  though  within  maxi- 
mum limits,  seem  cruelly  excessive  in  the  circumstances.  The  most  common 
response  is  a  sorrowful  wringing  of  hands,  some  wistful  observations,  and  a 
futile  reaffirmation  of  the  appellate  court's  powerlessness  to  right  the  evident 
wrong.  Not  infrequently,  howevei-,  the  appellate  judges  will  search  out  some 
strained.  si)ecies  of  "error"  in  the  trial,  not  because  they  genuinely  deem  it  a 
proper  ground  for  reversal,  but  as  a  pretext  for  setting  aside  the  intolerable 
sentence.  Sometimes  the  appeals  court  will  slip  into  the  inelegant  role  of  sup- 
plicant before  the  trial  judge.  Confessing  impotence  to  review  tlie  sentence  and 
finding  no  plausible  ground  for  reversal,  the  appellate  opinion  will  suggest  that 
the  sentence  seems,  perhaps,  a  bit  barbarous  and  would  the  trial  judge  per- 
haps, when  the  case  comes  back  to  him,  please  be  willing  to  have  another 
look. 

None  of  the  several  dodges  or  stratagems  is  seemly.  A  candid  rule  of  appeal- 
ability of  sentences  is  plainly  to  be  preferred.  If  the  view  persists  that  ques- 
tions about  sentence  ought  to  be  sharply  separated  from  other  questions,  the 
obvious  implementation  is  to  have  a  separate  appeal  concerned  exclusively 
with  the  sentence.  This  is  the  practice  in  England,  where  there  is  a  distinct 
and  separate  "appeal  against  sentence."  My  own  view  is  that  one  compendious 
appeal  ought  to  deal  with  everything  on  which  review  is  sought.  But  this  is  a 
i-elatively  small  detail.  The  main  thing  is  to  liave  some  system  of  open,  thor- 
ough, straightforward  review  on  appeal  of  the  sentencing  decision. 

One  substantial  issue  remains  to  be  mentioned.  It  is  said  often  that  sentenc- 
ing is  a  matter  of  "discretion,"  as  distinguished  from  "law,"  and  hence  is 
unsuited  for  inclusion  among  the  "questions  of  law"  that  comprise  the  domain 
of  appellate  courts.  Interwoven  with  this  theme  is  the  conventional  assertion 
that  the  trial  judge  has  the  unique  and  unreproducible  advantages  of  seeing 
the  defendant,  "sizing  him  up"  and  possessing  from  daily  exposure  a  seasoned 
wisdom  in  the  use  of  such  firsthand  impressions.  Appellate  judges  studying  a 
"cold  record"  are  in  tliis  light  umible  to  contribute,  but  will  only  impair  tlie 
sentencing  process  with  (heir  second  guesses. 

Disposing  first  of  the  latter  point,  I  think  it  fair  to  describe  it  as  minor  and 
largely  phony.  The  trial  judge's  keen  eyes  and  ears  have  been  mythologized  in 
more  contexts  than  this  one.  The  uses  of  the  trial  and  the  sentencing  hearing 

"  Iiicliidlng,  for  cxainiiU',  forgery,  sheep-stonllng,  the  picking  of  pockets,  and  threats  to 
buni  ii  li:irii  or  hayloft. 
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for  appraising  the  defendant  in  relevant  respects  are  much  overrated.  The 
trial  judge's  powers  of  effective  observation  are  likewise  exaggerated ;  some 
judges  are  astute  people-watchers  and  may  sometimes  learn  useful  things.  Bat 
the  whole  subject  is  overblown,  and  the  conclusion  against  appellate  review 
does  not  follow  in  any  event.  It  is  familiar  in  the  law  that  an  appellate  court 
should  take  into  account  the  special  capacities  and  advantages  of  the  trial 
judge  and  pay  appropriate  deference  where  the  opportunity  for  direct  observa- 
tion is  likely  to  make  a  difference.  Thus,  on  the  accepted  view  that  observed 
demeanor  of  a  witness  is  a  highly  pertinent  datum  for  appraising  credibility, 
appellate  courts  will  rarely  substitute  their  own  credibility  determinations  for 
those  of  the  trial  judge.  For  this  and  related  reasons,  the  trial  judge's  findings 
of  fact  are  not  readily  reversed,  the  formula  familiar  in  the  federal  courts  and 
many  others  being  that  such  findings  are  upheld  unless  "clearly  erroneous." 
This  does  not  mean  fact  findings  are  unreviewable.  It  means  only  that  upon 
review  they  are  not  easily  or  lightly  reversible.  Similarly,  the  trial  judge's 
unique  opportunity  to  observe  the  defendant  may  affect  the  style  and  scope  of 
review,  but  need  not  and  should  not  preclude  review  altogether. 

The  talk  about  sentencing  lying  in  "discretion,'  and  thus  outside  "law,"  bun- 
dles together  a  complex  of  conceptions  and  misconceptions  that  goes  far  to 
summarize  the  evils  of  the  system.  It  is  true  that  as  we  now  handle  this  enor- 
mous power,  trial  judges  are  invited  to  proceed  by  hunch,  by  unspoken  preju- 
dice, by  untested  assumptions,  and  not  by  "law."  But  that  is,  as  I  have 
argued,  the  crux  of  what  is  wrong,  not  an  argument  for  keeping  things  as  they 
are.  Correctly  understood,  the  "discretion"  of  judicial  oflBcers  in  our  system  is 
not  a  blank  check  for  arbitrary  fiat.  It  is  an  authority,  within  the  law,  to 
weigh  and  appraise  diverse  factors  (lawfully  knowable  factors)  and  make  a 
responsible  judgment,  undoubtedly  with  a  measure  of  latitude  and  finality 
varying  according  to  the  nature  and  scope  of  the  discretion  conferred.  But 
"discretionary"  does  not  mean  "unappealable."  Discretion  may  be  abused,  and 
discretionary  decisions  may  be  reversed  for  abuse. 

The  contention  that  sentencing  is  not  regulated  by  rules  of  "law"  subject  to 
appellate  review  is  an  argument  for,  not  against,  a  system  of  appeals.  The 
"common  law"  is,  after  all,  a  body  of  rules  evolved  through  the  process  of  rea- 
soned decision  of  concrete  cases,  mainly  by  appellate  courts.  English  appellate 
courts  and  some  of  our  states  have  been  evolving  general,  legal  "principles  of 
sentencing"  in  the  course  of  reviewing  particular  sentences  claimed  to  be 
excessive.^  One  way  to  begin  to  temper  the  capricious  unruliness  of  sentencing 
is  to  institute  the  right  of  appeal,  so  that  appellate  courts  may  proceed  in 
their  accustomed  fashion  to  make  law  for  this  grave  subject. 

I  describe  this  as  "one  way."  It  is  not  the  only,  or  a  sufficient,  way.  The 
world  has  changed  greatly  from  the  time  of  relative  simplicity  and  slow  move- 
ment when  most  law  was  the  common  law  made  by  judges.  Speed  and  com- 
plexity have  required  exponential  increases  in  legislative  action.  Comparable 
needs  call  for  extensive  study  and  action  by  the  Congress  and  the  state  legisla- 
tures to  govern  the  field  of  sentencing.  I  shall  add  some  broad-stroke  thoughts 
about  this  later  on.  For  now,  however,  recognizing  that  the  events  of  politics 
and  government  do  not  march  in  single  straight  lines,  I  merely  mention  an 
awareness  of  the  pervasive  interrelatedness.  The  enactment  of  legislation 
makes  appellate  review  simpler  (with  more  precise  guidelines)  and  narrows 
the  area  open  for  judicial  lawmaking.  The  fashioning  of  reasonably  specific 
rules  may  have  the  effect  ultimately  of  making  appellate  review  less  urgently 
necessary — though  we  do  not  deny  appeals  where  the  law  is  relatively  precise 
and  detailed. 

But  abandoning  all  the  permutations  the  future  may  bring.  I  stump  here  for 
appellate  review  of  sentences  as  one  step  toward  the  rule  of  law  in  a  quarter 
where  lawless  and  unchecked  power  has  reigned  for  too  long. 

Senator  Hruska.  Welcome.  Your  Honor.  We're  glad  to  have  you. 

Judge  Fraxkel.  Glad  to  be  liere,  Senator,  thank  you. 

Senator  Hruska.  You  have  filed  with  the  committee  a  statement, 
and  you  may  proceed  to  read  it  or  to  highlight  it,  as  you  wish.  It 
will  be  printed  in  its  entirety  in  the  record. 


'David  A.  Thomas,  Principles  of  Sentencing  (London,  Helnemann  Educational  Books, 
Ltd.,  1970)  Is  a  scholar's  synthesis  of  the  propositions  gleaned  from  English  decisions 
of  "appeals  against  sentence"  during  the  period  from  January  1962  to  October  1969. 
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[The  statement  follows:] 


The  Proposed  Amendment  to  Criminal  Rule  35,  Creating  "Sentence  Review 
Panel"  of  District  Judges,  Is  Not  An  Acceptable  Substitute  fob  Genuine 
Appellate  Review 

Like  an  increasing  number  of  others,  I  have  written  elsewhere  of  the  com- 
manding reasons  why  there  should  be  appellate  review  of  federal  sentences. 
This  brief  statement  has  a  narrower  purpose:  It  is  to  present  grounds  on 
wliich  I  believe  the  peculiar  form  of  district  court  "review"  in  the  proposed 
new  subsection  (c)  of  Fed.  R.  Crim.  P.  35  should  be  reported. 

The  proposed  addition  to  Rule  35  would  allow  a  defendant  to  make  a 
"motion  for  review"  of  a  sentence  of  imprisonment  for  two  years  or  more.  It 
would  provide  for  a  "sentence  review  panel"  in  each  district  composed  of  three 
district  judges  of  the  circuit  assigned  by  the  circuit's  chief  judge.  Review 
would  be  on  papers  unless  the  panel  permitted  oral  argument.  The  panel  could 
confirm,  or,  if  it  deemed  the  sentence  excessive,  modify  or  reduce  it.  The 
panel's  order  would  "be  final  and  not  subject  to  further  review  or  appeal." 

The  Advisory  Committee  in  discussing  this  proposal  notes  some  of  the  vital 
objectives  to  l)e  served  by  review  of  sentences :  the  reduction  of  disparities ; 
the  promotion  of  respect  for  law  through  the  granting  of  an  appeal,  giving  the 
sentence  as  much  importance  in  this  respect  as,  say,  the  civil  measure  of  dam- 
ages or  a  dispute  about  the  hearsay  rule ;  and  the  development  of  sentencing 
principles  and  criteria — of  "law" — through  the  case-by-case  process  of  decision 
which  has  been,  of  course,  the  source  of  our  common  law.  These  purposes  are 
not,  in  my  view,  approached  adequately  by  the  quasi-appeal  to  a  coordinate 
trio  in  proposed  Rule  35  (c).  And  the  supposed  reasons  for  this  substitute — 
mainly  that  the  courts  of  appeals  are  (a)  too  busy  and  (b)  incompetent  to 
review  sentences — are  unpersuasive.  I  detail  and  expand  these  views  in  the 
numbered  paragraphs  that  follow. 

1.  It  is  vital,  as  the  Advisory  Committee  observes,  that  we  begin  to  evolve 
sentencing  law  through  the  process  of  reasoned  decision,  following  the  method 
of  the  common  law.  This  is  the  historic  role  of  appellate  courts  functioning  in 
their  accustomed  way.  Appellate  courts  have  the  status,  the  work  habits,  and 
the  organization  for  producing  opinions  that  are  by  definition  evolving 
"authority."  No  comparable  product  could  be  expected  from  the  parochial 
efforts  of  a  "review  panel"  for  each  district.  Evidently  recognizing  this  among 
other  things,  the  Advisory  Committee  points  out  that  the  proposed  panel  would 
not  be  required  "to  give  w-ritten  reasons"  for  its  decisions.  If  the  panel  chose 
to  give  reasons,  who  would  notice?  Certainly  the  stature  and  impact  of  its 
expressions  would  not  approach  those  of  appellate  opinions  from  the  Circuit. 

2.  Underscoring  the  same  quality  of  low  level  trivialization.  Rule  35(c) 
would  make  the  panel's  decisions  final.  Questions  as  to  sentence  would  thus 
remain  confined  to  the  district  court  level,  not  to  reach  the  Circuits,  let  alone 
the  Supreme  Court.  This  would  disserve  the  professed  objective  of  promoting 
"respect  for  law."  Questions  about  directors'  liability,  about  the  scope  of  the 
Tort  Claims  Act,  and  about  jury  charges  in  Jones  Act  cases  are  all  eligible  for 
review  by  the  Supreme  Court  of  the  United  States.  But  the  question  whether  a 
25-year  sentence  may  be  too  long  must  never  get  higher  than  the  district  court. 
The  resentment  provoked  by  this  kind  of  contrast  might  make  the  cure  worse 
than  the  disease  in  its  net  impact  upon  respect  for  law. 

3.  It  is  not  suitable  or  comfortable  to  have  district  judges  sit  in  review  of 
other  (listri<^t  judges.  Experience  and  common  sense  teach  that  there  are  in 
such  an  arrangement  counterproductive  qualities  of  constraint  and  embarrass- 
ment. This  is  not  a  personal  matter,  but  an  institutional  one.  A  retired  Chief 
Judge  of  my  Court,  the  Hon.  Sidney  Sugarman,  used  to  refer  jestingly  to  the 
judges  of  the  Court  of  Appeals  as  our  "natural  enemies."  The  jest,  like  many 
occupational  quips,  reflected  a  serious  reality.  Court  of  appeals  judges  are  for- 
mally commissioned  to  review  district  judges.  The  formality  is  a  meaningful 
source  of  reassurance  on  both  sides  of  the  relationship.  The  best  of  personal 
friendships  are  easily  put  to  one  side  wlien  the  judge  of  the  higher  court 
decides  professionally  whether  to  affirm  or  reverse  the  lower  (and  dlfl'erent) 
court.  There  are  no  ambiguities  or  inhibitions.  The  situation  is  quite  different 
when  someone  from  your  own  court  or  level  is  reviewing  you  or  being 
reviewed  by  you.  There  may  be  feelings  of  solicitude,  discomfort,  or  leanings- 
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over-backward  to  resist  such  feelings.  We  avoid  even  the  possibility  of  such 
problems  in  provisions  for  review  of  everything  else  by  higher  courts.  We 
should  do  at  least  as  much  for  a  subject  so  potentially  laden  with  emotion  as 
that  of  sentencing. 

4.  A  primary  justification  for  proposed  Rule  35(c),  providing  district  court 
review  rather  than  the  normal  form  of  review,  is  stated  by  the  Advisory  Com- 
mittee in  these  words : 

"Using  a  panel  of  district  judges  permits  those  judges  most  experienced  with 
sentencing  to  participate  in  the  review  process.  It  thus  avoids,  as  a  major 
objection  to  review  of  sentences,  the  argument  that  appellate  judges  are  not 
qualified  for  the  task." 

My  position  makes  me  entirely  receptive  to  suggestions  about  the  limited  tal- 
ents and  capacities  of  appellate  courts.  I  must,  nevertheless,  reject  the  view 
that  such  courts  are  less  fitted  for  review  of  sentences  than  for  the  numerous 
other  kinds  of  appeals  they  now  hear. 

Assuming  for  the  moment  some  special  sentencing  qualifications  of  trial 
judges,  many  members  of  the  courts  of  appeals  have  in  fact  served  on  the 
trial  bench.  Today,  for  example,  of  eight  active  judges  on  the  Second  Circuit, 
five  were  formerly  district  judges.  To  the  extent  that  trial  court  experience  is 
germane,  they  have  presumably  acquired  it. 

The  notion  of  trial  judge  expertise  is,  in  any  event,  inflated  and,  to  a  large 
extent,  a  misconception.  Of  course,  trial  judges  do  a  lot  of  sentencing.  They 
also  rule  a  lot  on  evidence,  find  facts,  decide  if  patents  are  valid,  etc.  Nobody 
says  for  this  reason  that  appellate  courts  are  disqualified  (or  incompetent)  to 
rule  on  evidence  questions,  review  fact  findings,  or  hear  patent  appeals. 

It  is  said,  however,  that  only  the  trial  judge  sees  the  defendant,  gets  to 
"know"  or  have  a  direct  "feel"  for  him.  This,  too,  is  exaggerated,  and  at  best 
a  mixed  kind  of  advantage  for  the  district  judge.  A  huge  percentage  of  sen- 
tences are  imposed  after  guilty  pleas.  The  trial  judge,  who  hears  the  defendant 
in  a  brief  sentencing  proceeding,  knows  little  of  the  defendant  beyond  what  he 
obtains  from  the  presentence  report.  The  same  is  substantially  true  where 
there  has  been  a  trial ;  often  the  defendant  does  not  testify ;  even  when  he 
does,  what  is  displayed  may  well  be  irrelevant  to,  or  possibly  misleading  for, 
sentencing  purposes.  The  appellate  court,  in  a  word,  can  usually  have  substan- 
tially the  same  pertinent  material  as  that  available  to  the  trial  judge.  More- 
over, the  first-hand  knowledge,  normally  cursory  and  superficial,  is  almost  as 
much  a  danger  as  it  is  a  benefit.  Too  many  trial  judges  fancy  themselves  as 
amateur  psychologists  and  function  all  too  verily  as  amateurs.  The  subject 
does  not  lend  itself  to  statistical  analysis,  but  this  reality  must  be  weighed  in 
the  reckoning. 

Insofar  as  trial  judges  have  advantages  unavailable  to  the  appellate  court, 
this  is  not  an  argument  against  appeal,  but  only  a  factor  to  consider  on  scope 
of  review.  This  point  is  so  familiar  one  would  hesitate  to  make  it  if  it  were 
not  so  steadfastly  ignored  by  the  opponents  of  sentence  appeals.  For  example, 
it  is  generally  supposed  that  the  trial  judge,  having  seen  and  heard  the  wit- 
nesses, is  often  better  situated  to  find  facts  than  an  appellate  court  reading  a 
cold  record.  We  don't  for  this  reason  insulate  fact  findings  against  review.  We 
do  provide,  under  Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure,  that 
fact  findings  by  a  judge  may  be  reversed  on  appeal  only  upon  a  determination 
that  they  are  "clearly  erroneous."  Comparable  limitations  could  be  imposed — 
and  would  certainly  evolve  in  any  event- — upon  the  review  of  sentences. 

Above  all,  let  us  keep  in  mind  that  a  prime  function  of  appellate  courts,  for 
sentences  as  for  other  things,  is  to  review  and  develop  propositions  of  law. 
Disparate  sentences  are  fundamentally  lawless.  The  mitigation  of  this  evil  is 
as  high  and  worthy  a  function  as  any  now  performed  by  our  courts  of  appeals. 

5.  Finally,  I  come  to  an  argument  which  has  merit  and  high  auspices  but 
(to  me)  far  less  than  decisive  weight:  that  appellate  review  of  sentences  in 
tlie  usual  mode  should  not  be  allowed  because  it  would  impose  unacceptable 
burdens  of  work  upon  the  courts  of  appeals.  See,  e.g.,  Henry  J.  Friendly,  Fed- 
eral Jurisdiction:  A  General  Vieiv.  pp.  36-37  (1973).  We  do  not  know,  of 
course,  how  large  the  burden  would  actually  be.  My  own  hunch  is  that  the 
usual  attack  upon  a  sentence  would  be  short  work  (which  means,  in  other 
words,  most  would  be  affirmed,  but  does  not  lessen  the  need  for  allowing 
appeals).  But  passing  that,  it  simply  will  not  do  to  deny  appeals  because  they 
entail  work — certainly  not  now,  when  our  appellate  courts  spend  so  much  of 
their  time  on  matters  of  .smaller  moment. 
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The  courts  of  appeals  now  review  evidence  questions  and  issues  of  state  law 
in  automobile  accident  cases  brought  to  the  federal  courts  because  of  diversity 
of  citizenship.  Similarly,  they  hear  appeals  in  all  sorts  of  contract  cases,  copy- 
right issues  relating  to  last  year's  textile  designs,  the  validity  of  patents  for 
girdle  fasteners,  and  myriad  other  things  not  necessarily  momentous.  If  there 
are  to  be  second'Class  "appeals"  to  panels  of  district  judges,  perhaps  some  of 
these  random  types  of  cases  should  be  considered.  Whether  or  not  that  is  done, 
the  problems  of  sentencing  are  too  important  for  such  treatment. 

In  any  event,  the  device  of  a  panel  of  district  of  judges  does  not  save  judi- 
cial time.  If  the  panel  is  expected  to  do  a  genuine  job,  it  will  presumably  take 
at  least  as  long  as  review  by  an  appellate  tribunal.  Indeed,  it  may  take  longer. 
Sentence  review  by  the  court  of  appeals  would  commonly  be  but  another  point 
in  a  case  already  being  heard.  Moreover,  the  courts  of  appeals  are  organized 
precisely  to  review  in  the  normal  course  of  their  work  whereas  the  three  dis- 
trict judges  would  be  required  to  interrupt  and  depart  from  their  accustomed 
activities  to  participate  in  sentence  review. 

It  may  be  that  sentence  appeals  in  guilty -plea  cases  (where  now  there  is 
rarely  any  other  ground  for  appeal)  should  be  limited  in  some  way.  The  Com- 
mittee might  wish,  for  example,  to  consider  a  variant  of  the  English  system, 
under  which  leave  must  be  obtained  from  one  judge  to  carry  the  appeal  to  the 
full  bench  of  three.  Whether  or  not  such  a  device  should  be  considered  now — 
or  whether,  as  I  would  prefer,  it  should  be  put  off  until  actual  experience  with 
sentence  appeals  demonstrates  a  need — I  urge  that  proposed  Rule  35  (c) 
should  not  be  deemed  an  accepta!)le  substitute  for  recourse  to  a  higher  tri- 
bunal for  review  of  the  sentence. 

Marvin  E.  Fbankel, 

U.S.  District  Judge, 
Southern  District  of  Neio  York. 

STATEMENT  OF  HON.  MARVIN  E.  FEANKEL,  JUDGE,  U.S.  DISTRICT 
COURT,  SOUTHERN  DISTRICT  OF  NEW  YORK 

Jud;2:e  Frankel.  I  will  try  not  to  read  it  in  full,  Senator.  As  the 
statement  indicates,  I  have  come  for  a  relatively  narrow  purpose 
but,  for  me,  an  important  one.  I  have  come  to  support  a  bill,  your 
bill,  one  of  many  that  would  provide  for  the  kind  of  o;eneral  appel- 
late review  of  sentences  that  is  not  present  in  S.l  or  S.1400  and  has 
not  existed  in  the  Federal  courts  for  a  great  many  years. 

I  think  the  basic  reasons  favoring  such  a  statute  have  been  stated, 
if  I  may  say  so,  quite  ably  by  you.  Senator,  in  your  introduction  of 
this  bill  and  bills  during  prior  Congresses;  and  I  don't  think,  espe- 
cially since  you  have  been  kind  enough  to  include  my  views  in  the 
record  as  I  have  recently  written  them,  that  I  should  take  nnich  of 
the  time  of  this  committee  speaking  generally  on  the  principles  fa- 
voring appeals  raising  questions  about  sentences. 

I  do  want  to  say,  simply,  for  what  it  may  be  worth,  that  as  a  Fed- 
eral ti'ial  judge  who  has  sentenced,  I'm  afraid,  a  great  many  people 
over  the  last  T^/o  years,  I  support  this  from  the  vantage  point  of  my 
own  direct  involvement  with  the  difficult  problems  of  sentencing.  I 
will  say  briefly  that  I  think  the  appellate  process  is  needed  to  help 
with  the  desperate  problem  of  disparity  in  sentencing. 

I  think  it  is  needed  to  begin  to  evolve  some  standards  and  criteria 
for  sentencing  Avhicli  are  regrettably  lacking  in  our  system  and  I 
think,  as  the  American  Bar  Association  Committee  has  pointed  out, 
that  appellate  review  would  promote  some  measure  of  respect  for 
law  among  people  who  are  sentenced  and  among  others  who  are  in- 
volved witli  this  rather  unruly  process  as  it  now  exists. 

I  don't  think  a  man  occup3ang  my  position  needs  to  say,  but  I 
will  say,  that  my  favoring  appellate  review  implies  no  disrespect  for 
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those  who  sit  on  Federal  trial  courts  or  other  trial  courts.  By  and 
large,  though  I  am  prejudiced,  I  think  the  Federal  district  judges 
are  mostly  conscientious,  earnest  and  troubled  suitably  about  prob- 
lems of  sentencing.  But  I  think  that  no  group  of  men,  however  wise 
or  w^ell-intentioned,  can  substitute  for  a  system  of  law,  as  I  have 
written. 

I  think  we  lack  a  genuine  system  of  law  respecting  sentencing 
under  the  present  state  of  affairs.  Appellate  courts,  as  has  been  char- 
acteristic of  our  common  law  system,  have  as  one  of  their  main 
functions  the  formulation  of  principles  of  law  in  the  fields  where 
they  function. 

Now,  the  narrow  and  particular  reason  I  have  accepted  your  kind 
invitation  to  be  here  is  to  speak  specifically  against  a  proposal  which 
I  suppose  W'Ould  be  a  substitute  for  the  kind  of  appellate  review 
contemplated  in  S.  716.  As  you  know,  the  Advisory  Committee  on 
Federal  Rules  of  Criminal  Procedure,  perhaps  recognizing  appellate 
review  of  sentences  is  probably  over  the  horizon,  perhaps  for  other 
reasons,  has  recently  proposed  an  amendment  to  rule  35  of  the  Fed- 
eral Rules  of  Criminal  Procedure,  specifically  to  subsection  (c), 
which  would  provide  for  review  of  sentences,  of  sentences  of  2  years 
or  more  in  length,  by  a  panel  of  district  judges  within  each  district. 

What  I  want  to  say,  and  what  I  want  to  try  to  support,  very 
briefly,  is  that  this  seems  to  me  to  be  a  poor  and  unacceptable  substi- 
tute for  review  in  the  normal  way  by  the  usual  appellate  courts  of 
the  kind  provided  in  S.  716,  and  I  have  listed  in  my  statement  five 
reasons  for  that  position. 

First,  as  I  have  said  and  as  most  people  who  think  about  this 
agree,  a  primary  function  of  having  appellate  review  is  the  law- 
making functioning  served  by  an  appellate  court  in  the  process  of 
decision.  The  opinions  of  appellate  courts  and  the  modes  of  their 
functions  follow  a  common  law  system.  Our  11  circuits  supply 
authoritative  precedent  iji  their  decisionmaking  process  that  would 
not  be  achieved  by  these  j)ane]s  of  district  judges  sitting  in  separate 
Districts. 

Indeed,  as  the  Advisory  Committee  contemplates,  and  as  we  could 
anticipate,  it  is  expected  that  these  three  district  judges  would  com- 
monly not  write  anything.  Furtherm.ore,  if  they  did  write  anything, 
it  would  not  be  very  meaningful.  It  would  be  law,  so  to  speak,  for 
the  single  district,  and  we  have  ninety-odd  districts  in  the  United 
States,  so  that  the  creation  of  law  and  the  corollary  minimizing  of 
disparity  would  not  be  achieved  at  all  by  these  panels  of  district 
judges. 

•Mr.  Blakey.  Judge,  would  you  mind  if  we  ask  you  questions  as 
you  go  along? 

Judge  Frankel.  Not  at  all,  sir. 

Mr.  Blakey.  Well,  let  me  ask  you  one  question  at  this  point.  You 
indicate  perhaps  one  chief  benefit  that  could  be  achieved  by  appel- 
late review  would  be  a  formulation  of  a  jurisprudence  of  seiiencing. 
Could  that  be  done  by  having  only  defendant  review?  Vfouldn't  it 
be  necessary  also  to  have  prosecutor  review? 

Judge  Frankel.  I  don't  think  so,  ]\Ir.  Blakey.  I  think  that  most 
of  our  criminal  jurisprudence,  generally  throughout  the  substantive 
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and  procedural  criminal  law,  has  been  made  in  reviews  sought  by 
defendants. 

Mr.  Blakey.  Isn't  there  a  considerable  body  of  opinion  which 
feels  that  this  is  skewed  now,  and  skewed  in  part  because  it  has  only 
been  sought  on  behalf  of  the  defendant? 

Judge  Frankel,  I  think  there  is  an  opinion  in  specific  areas  and 
some  of  it  is  reflected  in  the  pending  bills,  that  at  least  some  subjects 
ought  to  be  open  for  review  at  the  instance  of  the  prosecution. 

Mr.  Blakey.  I  am  thinking  now  in  the  area  of  search  and  seizure. 
For  a  long  time  we  had  no  appellate  review  of  granting  the  motion 
to  suppress.  In  recent  years,  however,  we've  had  that  kind  of  appel- 
late r(.«view,  and,  fascinatingly  enough,  we  have  gotten  some  very  en- 
lightened courts  of  appeals  opinions  that  have  made  a  search  and  sei- 
zure law  a  little  more  evenly  balanced,  and  have  gotten  rid,  perhaps, 
of  some  of  the  aberrations  of  trial  judge  opinions. 

I  wonder  if  we  lack  that  mutuality  that  could  deal  with  both  the 
problem  of  leniency  and  the  problem  of  severity,  whether  or  not  the 
articulation  of  the  jurisprudence  of  sentencing  would  tend  to  deal 
only  with  the  aberrations  in  favor  of  severity,  and  you  would  never 
■deal  with  that  other  polar  position  of  the  aberration  in  fa^'or  of  le- 
niency that  would  permit  a  balanced  and  at  least  two-sided  develop- 
anent  of  the  jurisprudence. 

Judge  Frankel.  Well,  as  you  know  the  question  whether  there 
should  be  power  in  the  appellate  court  to  increase  as  well  as  de- 
crease, I  think  in  the  way  of  appeal  of  a  prosecution 

Mr.  Blakey.  Well,  the  prosecutor  ought  to  be  able  to  appeal  ini- 
tially too  lenient  a  sentence. 

Judge  Frankel.  I  would  prefer,  because  it  is  a  whole  large  sub- 
ject in  itself  on  which  I  have  not  done  my  homework,  to  pass  the 
possible  Constitutional  problems  in  that  kind  of  a  review  and  as- 
sume that  such  a  provision  would  be  valid.  I'm  not  at  all  suggesting 
that  it  would  not  be.  I  question  at  this  time  the  need  for  it.  I  ques- 
tion, as  I  study  the  American  system  of  sentencing,  first  of  all, 
whether  the  problem  of  excessive  leniency  actually  exists  in  our  sys- 
tem. 

Mr.  Blakey.  Are  you  familiar  with  the  record  that  was  estab- 
lished by  this  subcommittee  in  the  processing  of  the  Organized  Crime 
Control  Act  in  dealing  with  the  lenient  sentences  imposed  bj^  Fed- 
eral district  judges  on  organized  crime  offenders? 

Judge  Frankel.  No,  I  am  not  familiar  with  that,  and  all  I  can 
say  is  that  my  own  study  of  specific  sentences,  including  areas  where 
people  have  argued  that  there  was  leniency,  undue  leniency,  has  not 
persuaded  me  that  this  is  a  widespread  problem.  xVs  a  matter  of  fact, 
it  may  well  be  your  interpretation. 

Ml-.  Blakey.  Are  you  familiar  with  the  recommendations  of  the 
President's  Crime  Commission  that  there  be  some  kind  of  appellate 
review  of  too-lenient  sentences  by  judges  in  organized  crime  cases  ? 

Judge  Frankel.  Yes,  and  I'm  familiar  with  the  ABA  Committee 
and  its  proposal,  at  least  giving  the  power  to  increase  sentences,  pre- 
sumably based  on  the  belief  that  many  sentences  are  too  lenient.  As 
to  the  evolution  of  jurisprudence,  of  course,  I  don't  think  that  is  a 
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great  problem  in  this  particular  area.  I  think  where  judges  are 
being  too  lenient,  guidance  could  come  from  the  appellate  court  even 
though  appeals  were  only  taken  by  defendants.  As  to  the  question  of 
whether  we  have  too  many  sentences  that  are  too  gentle,  I  suppose, 
fundamentally  there  is,  to  begin  with,  an  empirical  problem,  and  my 
general  sense  of  the  matter  is  that  it  is  not  a  grave  concern. 

Now,  if  the  Congress,  this  committee,  and  others  would  conclude 
that  I  am  mistaken  in  this  view,  I  suppose  that  would  be  a  powerful 
argument  for  considering  the  allowance  of  appeals  by  prosecutors. 

Mr.  Blakey.  Let  me  raise  this  cognate  question  with  you.  Judge. 
Some  people  have  argued  that  sentences  are  too  lenient,  and  rather 
than  adopt  an  appellate  review  model,  have  argued  for  minimum 
mandatories.  Might  not  appellate  review  of  sentencing  by  the  prose- 
cutor with  the  idea  of  increasing  be  viewed  as  a  less  drastic  alterna- 
tive to  mininmm  mandatories? 

Judge  Frankel.  Well,  I  think  they  raise  separate  questions,  ac- 
tually. In  most  of  the  situations  I  have  encountered,  and  there  have 
been  many  where  the  difficulties  of  mandatory  minimum  were  con- 
fronted, everybody  involved  agreed  about  the  difficulties,  including 
the  prosecutor,  who  agreed  that  this  kind  of  procrustean  sentencing 
arrangement  was  unacceptable  and  hurts  the  prosecution. 

I  think  you  are  aware  that  prosecutors  increasingly  oppose  mini- 
mum mandatory  sentences  for  lots  of  reasons  that  concern  them  in 
effective  law  enforcement — difficulty  in  getting  convictions,  their 
own  reluctance  to  prosecute  cases  where  they  feel  that  compulsory 
punishment  will  be  grossly  excessive  in  the  particular  case,  the  feel- 
ing that  judges  may  stray  when  they  are  confronted  by  sentences 
that  are  out  of  line  and  that  are  mandatory.  So  the  idea  of  an  ap- 
peal by  a  prosecutor  as  an  alternative  has  not  come  home  to  me  very 
directly.  I  think  they're  mostly  separate  questions,  each  to  be  faced 
on  its  merits. 

Mr.  Blakey.  I'm  thinking  the  motivation  that  might  lead  one  to 
adopt  either  approach  could  be  similar.  I  am  wondering  whether  the 
defects  which  3'ou  very  ably  have  outlined  in  minimum  mandatories 
would  be  applicable  to  appellate  review  by  the  prosecutor.  It  would 
lack  that  inflexibility. 

Judge  Frankel.  No,  the  defects  that  attend  a  mandatory  sentence 
are  not  present  in  the  prosecutor  field.  They  are  somewhat  different 
defects.  That  is  why  I  don't  regard  one  as  a  substitute  or  alternative 
for  the  other,  though  I  do  understand  your  point  that  the  concern  of 
tender-hearted  judges  may  account  for  either  of  these  possibilities 
and  that  we  might  have  to  choose  between  them.  If  we  had  to 
choose.  I  would  have  a  tough  question. 

Mr.  Blakey.  If  you  had  to  choose,  how  would  you,  on  the  present 
state  of  the  record  ? 

Judge  Frankel.  If  I  had  to  choose  on  the  present  state  of  the  rec- 
ord, I  would  gamble  on  prosecutors'  appeals.  I  have  passed  the  con- 
stitutional questions. 

Mr.  Blakey.  Frankly,  Judge,  we  wouldn't  ask  you  to  give  a  con- 
stitutional opinion. 

Judge  Frankel.  All  right.  So,  passing  that,  I  would  say  that  I 
would  be  more  comfortable  with  the  case-by-case  determination  that 
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would  still  remain  open  if  the  prosecutor  would  appeal  than  I  would 
be  with  mandatory  minimum  sentences. 

Now,  on  the  question  of  appeals,  my  second  objection  to  the  pro- 
posed rule  35(c)  of  the  Federal  Rules  of  Criminal  Procedure  relates 
to  that  area.  Under  that  provision,  the  decision  of  the  panel  of  dis- 
trict judges  would  be  final  and  unreviewable. 

Now  with  that  kind  of  an  angement  the  hope  of  promoting  respect 
for  law  among  defendants  by  providing  them  with  sentence  review 
would  be  defeated.  I  think  the  contrast  between  the  appealability  of 
all  other  kinds  of  determinations  to  higher  courts  in  civil  as  well  as 
criminal  cases,  the  contrast  between  that  and  the  prohibition  against 
going  any  highei-  than  the  panel  of  district  judges  with  respect  to 
sentences,  would  be  an  unhappy  contrast  for  anybody  examining  this 
and  making  a  judgment  about  how  much  the  law  serves  and  deserves 
to  be  respected  on  this  score. 

Now,  I  also — I  suppose  it's  fair  to  say  this  is  based  in  part  on  per- 
sonal experience  Ijut  also  just  on  general  observation,  I  also  feel  it  is 
unsuitable  to  have  district  judges  sitting  in  review  of  each  other.  I 
think  there  is  a  kind  of  discomfort,  a  sense  of  constraint,  embarrass- 
ment, sometimes  probably  a  tendency  to  lean  over  backward  or  for- 
ward in  that  situation,  which  is  not  in  fact  present  when  we  have  a 
separate,  higher  court,  as  Ave  call  it,  sitting  and  hearing  appeals. 

This  is,  I  believe,  a  kind  of  institutional  thing  and  a  general  one. 
Many  appellate  judges  have  as  close  friends  judges  who  sit  on  courts 
below  them.  I  think  there  is  no  hesitation  or  constraint  or  embar- 
rassment whatsoever  for  an  appellate  judge  reversing  his  dear 
friend  because  that  is  his  job,  it  is  his  institutional  role,  and  I  don't 
think  there  is  any  kind  of  sensitivity  on  either  side  on  that  score. 

I  think  it  does  exist  when  judges  sitting  on  the  same  court  on  a  co- 
ordinate level  are  called  upon  to  review  each  other.  As  I  say,  I  base 
that  in  part  on  a  brief  exposure  in  our  own  court  of  appeals,  in  part 
on  conversational  research,  and  partly,  I  guess,  on  just  general  com- 
monsense  of  the  situation.  But  I  believe  it  to  be  a  significant  factor. 

Now,  the  proponents  of  rule  35(c)  raise  a  point  which  I  suppose 
is,  in  its  thrust,  a  point  in  opposition  to  S.  716  and  has  been  heard 
over  and  over  again — that  district  judges,  trial  judges,  are  somehow 
especially  qualified  to  consider  problems  of  sentencing,  and  that  ap- 
pellate judges  lack  those  qualifications,  so  that  they  should  not  be 
empowered  to  intrude  on  that  subject. 

I  think  this  argument  is  based  on  several  fallacies.  First  of  all,  a 
number  of  judges  of  our  courts  of  appeals  have  been  district  judges. 
To  the  extent  you  need  that  experience,  they've  had  it,  and  in  the 
statement  I  filed  with  this  committee  I  have  mentioned  just  as  an 
example  five  of  the  eight  active  judges  on  my  circuit,  the  second  cir- 
cuit, were  formerly  judges  of  the  district  courts. 

Second,  I  think  that  the  value  of  the  alleged  experience  acquired 
by  people  on  the  trial  bench  has  been  overstated.  I  don't  think  that 
the  practice  of  sentencing  in  the  rather  unruly  way  we  handle  sen- 
tencing today  has  necessarily  generated  great  wisdom  among  those 
who  do  it  in  the  areas  that  we're  concerned  about. 

We're  concerned  first  of  all,  when  we  talk  about  appeal  and  re- 
view, with  areas  of  law,  with  the  evolution  of  principles  of  law  for 
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sentencing,  with  the  creation  of  rules  that  will  achieve  some  measure 
of  equality  that  we  don't  have  in  sentencing. 

I  don't  think  we  need  sit  and  face  a  flesh  and  blood  defendant  in 
order  to  think  creatively  and  usefully  about  the  effect  of  such  rules. 
I  think,  too,  that  some  of  the  content  of  this  exposure  has  been  exag- 
gerated. Most  of  our  defendants  plead  guilty,  and  the  knowledge  the 
district  court  acquires  of  most  of  them  is  very  limited. 

The  district  judge  learns  most  of  what  he  learns,  as  practical  mat- 
ter, from  reading  the  presentence  report,  which  is  available  to  the 
appellate  court  as  well.  His  face-to-face  understanding  of  the  de- 
fendant, I  fear,  frequently  is  a  two-way  matter  which  sometimes  has 
as  much  potential  for  hurt  as  it  does  for  help.  I  think  sitting  on  a 
bench,  having  this  kind  of  enormous  power  over  a  man  or  a  woman 
who  is  standing  in  front  of  you,  tends  to  encourage  whatever  feel- 
ings of  omnipotence  and  onmiscience  people  get  in  that  position. 

Many  judges  begin  after  a  while  to  think  and  see  themselves  as 
psychological  experts  and  penologists,  though  in  all  deference  to 
them,  I  question  whether  they  really  have  achieved  the  kind  of  ex- 
pertise they  sense  in  themselves.  Many  of  them,  based  on  their  kind 
of  curbstone  notions  about  human  nature,  do  nearly  as  much  harm 
as  good,  based  on  their  direct  acquaintance  with  defendants. 

I  don't  want  to  overstate  the  limits  of  the  insignificance  of  this 
face-to-face  situation.  It  has  some  utilities  and  it  makes  a  difference. 
Insofar  as  it  does,  there  is  no  reason  why  the  appellate  reviewing 
tribunal  should  not  be  expected  to  take  it  into  account  the  way  it 
does  in  other  situations.  We  have  rules,  for  example,  that  a  district 
judge's  findings  of  fact,  because  he  saw  and  heard  the  witnesses, 
may  only  be  overturned  if  they  are  clearly  erroneous.  There  are  lots 
of  rules  where  we  give  deference  to  the  discretion  of  the  district 
judge,  in  granting  injunctions,  for  example,  and  in  other  areas.  But 
those  rules,  deferring  to  a  trial  judge,  do  not  cut  off'  review.  They  go 
simply  to  the  scope  of  review. 

I  think  equally,  in  sentencing,  the  jurisprudence  you  would  evolve 
would  very  quickly  come  to  contain  the  recognition  of  such  limita- 
tions in  the  appeal  and  the  recognition  that  you  would  have  to  pay 
heed  to  what  the  district  judge  presumably  knew  better  and  under- 
stood better  than  the  appellate  court. 

As  I  say,  that  is  no  reason  for  not  having  review,  but  it  is  simply 
a  reason  for  defining  the  scope  of  the  review  with  an  awareness  of 
that  reality. 

Finally,  the  opponents  of  a  measure  like  S.  716  and,  I  guess,  those 
who  favor  rule  35(c),  have  expressed  concern  about  the  enormous 
added  burden  that  appellate  review  of  sentences  would  place  on 
courts  of  appeals.  I  don't  think  that  can  be  ignored.  Obviously  it 
would  be  a  considerable  increase  in  business  of  courts  of  appeals. 
How  much  it  would  be,  we  don't  know. 

I  think  the  prospect  has,  to  some  extent,  been  exaggerated.  People 
assume  that  all  sorts  of  defendants  who  now  plead  guilty  will  be 
taking  appeals.  That  is  probably  an  exaggerated  prediction.  Many 
of  them,  or  most  of  them — I  shouldn't  say  most,  because  I  don't 
knoAv — a  very  s\ibstantial  majority  will  turn  out  to  be  satisfied  with 
their  sentences.  After  all,  a  large  proportion  of  the  people  who  plead 
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giiilty  get  probation.  They're  not  likely  to  do  much  better  than  that 
on  appeal. 

Mr.  Blakey.  Judge,  you  might  be  aware  of  the  suggestion  made 
to  the  subcommittee  by  the  Criminal  Law  Section  of  the  American 
Bar  Association,  that  it  might  be  possible  to  provide  for  pleas  of 
guilty,  both  as  to  guilt  and  as  to  sentencing,  and  then  allow  appel- 
late review  only  of  contested  sentences.  I  wonder  if  you  would  com- 
ment on  that  suggestion  as  an  idea  viable  in  itself,  and  also  by  way 
of  eliminating  the  frivolous  appeals  that  might  occur  after. 

Judge  Frankel.  I  think  it's  an  interesting  idea  that  is  worth  ex- 
ploration. It  opens  up  the  huge  subject  of  plea  bargaining  which 
many  people  have  called  sentence  bargaining  anyhow,  which  is  es- 
sentially what  it  is  when  it  works  full-blown  as  it  does  in  the  State 
courts  in  my  State,  and  it  really  opens  very  widely  the  rather  con- 
siderable battle  for  and  against  plea  or  sentence  bargaining. 

I  have  a  somewhat  open  mind  on  this  subject,  which  means  partly 
an  empty  mind.  I  have  not  reached  a  firm  view  on  plea  and  sentence 
bargaining  as  a  general  proposition.  For  reasons  of  history,  habit, 
and  I  think  judgment  by  people  who  have  preceded  me,  plea  bar- 
gaining, in  its  best  known  forms,  in  its  most  sweeping  form,  doesn't 
exist  on  the  court  where  I  sit,  so  I  don't  have  firsthand  familiarity 
with  it.  I  think,  though,  that  it  is  not  essential  to  make  any  legisla- 
tive provision  on  the  subject.  I  think  if  you  had  a  plea  and  a  sen- 
tence bargain,  whether  you  have  it  in  your  statute  or  not,  the  appel- 
late courts  would  very  soon,  at  least  I  imagine  they  would,  evolve  a 
rule  that  in  the  absence  of  overreaching  or  some  kind  of  misbehavior 
somewhere,  you  could  not  explicitly,  knowingly,  intelligently  agree 
to  a  sentence  and  then  attack  it  in  the  appellate  court. 

My  inclination^ — but  this  is  only  a  reflection  of  me  and  my  limita- 
tions on  this  subject — would  be  to  leave  that  to  decision  trial  and 
error  rather  than  to  try  to  work  it  now  into  the  statute.  Courts,  I 
think,  will  resi)ond  to  the  provision  for  appellate  review  by  consid- 
ering ways  of  limiting  the  amount  of  appeals  that  you  get.  But,  as  I 
said,  that  is  not  a  view  that  I  press  passionately  because  I  have  no 
firm  judgment  on  it. 

I  think  I  am  almost  through.  I'm  saying  there  will  be  an  increase 
in  the  burden.  I  think,  as  many  people  have  said  before,  that  it  is 
not  an  answer  to  keep  the  door  closed  on  appeals  involving  sentenc- 
ing questions,  because  if  you  review  the  dockets  of  our  courts  of  ap- 
peals I  think  you  will  discover  that  they  spend  a  rather  considerable 
amount  of  their  time  concerning  themselves  with  questions  fai*  less 
important  than  the  array  of  ({uestions  that  arise  on  sentencing.  And 
if  their  business  needs  to  be  limited,  I  think  it  should  not  be  limited 
by  precluding  this,  which  makes  a  very  substantial  claim  for  appel- 
late attention.  It  may  be  that  it  should  be  limited  by  rethinking 
some  of  the  business  appellate  courts  are  now  doing,  both  in  civil 
and  criminal  matters. 

Specifically  as  to  rule  '55(c),  it  does  not  present  an  antidote  to  this 
problem  of  judicial  burdens  in  any  substantial  pro})ortion  in  any 
event.  It  contemplates  three  judges,  lower  district  judges  to  be  sure, 
but  three  judges  using  time,  judicial  time,  reviewing  sentences.  I 
think  in  terms  of  hours  of  time,  of  judge  time,  you  would  get  as 
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much  time  or  more  used  under  rule  35(c)  than  you  would  get  by 
having  appellate  review  in  the  normal  way  by  courts  of  appeals. 
And  the  reason  I  put  in  those  words  "or  more"  runs  this  way.  Nor- 
mally or  commonly  an  appeal  involving  a  sentence  would  be  a  ques- 
tion on  an  appeal  already  presented  to  the  appellate  court,  and  I 
don't  think  it  would  lengthen  its  work  in  the  usual  case  very  much. 
The  district  judges  are  not  geared  up  for  appeals  and  they  would 
have  special  sittings  or  special  allotted  times  for  considering  review 
as  panels,  review  of  sentences. 

I  think  we  might  well  wind  up  using  more  judicial  hours  under 
rule  35(c)  than  imder  S.  716.  So,  as  I  say,  I  don't  think,  as  between 
those  two  alternatives,  the  problem  of  burden  on  the  judiciary  is  a 
very  significant  one  either  way. 

I  think,  Mr.  Chairman,  that  about  concludes  the  things  that  I 
came  prepared  to  say,  quite  specifically  about  the  choice  between  the 
proposed  criminal  rule  and  the  measure  S.  716,  but  I  am  here  to  an- 
swer questions. 

Mr.  Blakey.  Judge,  there  is  one  additional  question  I  would  like 
to  ask  you.  Both  in  your  Cincinnati  Law  Review  article,  which  has 
already  been  incorporated  in  our  record,  and  in  your  recent  book  on 
sentences,  you  call  for  a  commission  to  undertake  some  examination 
of  this  area.  I  wonder  if  you  think  that  the  commission  provided  for 
in  S.  1,  in  Section  3-13C1,  which  would  have  as  its  general  duty 
the  overseeing  of  the  operation  of  the  Federal  Criminal  Code,  could 
perform  the  sentencing  commission  function  that  you  call  for  in 
your  book  and  that  you  address  in  the  article. 

Judge  Frankel.  There  is  not  a  priori  reason  why  it  could  not  take 
on  that  function.  I  contemplated  when  I  wrote  this,  and  I  think  it  is 
somewhat  visionary,  in  the  first  instance  a  kind  of  agency  with 
rule-making  power  devoting  itself  quite  explicitly  and  full-time  to 
sentencing,  both  the  research  into  the  problems  that  I  see  and  the 
evolution  of  legislative  standards.  Because,  although  I  do  believe  in 
appellate  review  in  the  absence  of  other  things,  I  think  that  as  is 
true  in  a  great  many  areas  of  our  complex  world,  the  need  to  fash- 
ion law  is  probably  greater  in  this  area  than  we  can  satisfactorily 
fill  by  judicial  decision. 

I  think  we  need  "legislative  action,"  using  legislative  action  in 
quotes  in  that  sense.  I  have  tended  to  feel  that,  in  the  nature  of 
things,  with  the  multiplicity  of  its  concerns  and  for  other  reasons, 
Congress  is  not  geared  up  to  pay  the  kind  of  detailed  attention  to 
this  that  I  believe  it  merits,  and  I  think  a  body  of  well-qualified, 
scholarly,  practical  experts,  devoting  full  attention  to  it,  could  sup- 
ply that  kind  of  rule-making  function  subject  to  whatever  control, 
review,  limitation  the  Congress  or  ultimately  the  courts  might  place 
on  it. 

Mr.  Blakey.  The  experience  of  most  commissions  that  we  have 
had  in  this  countr}'^  has  been  that  they  have  been  terribly  good  at 
collecting  and  pulling  together  data  from  diverse  sources,  but  they 
have  not,  on  the  whole,  produced  much  original  work  of  their  own.  I 
wonder  if  you  think  there  is  sufficient  existing  data,  either  in  for- 
eign countries  or  among  the  experience  of  district  judges,  to  permit 
a  commission  to  pull  together  and  promulgate  within  a  reasonable 
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length  of  time  a  fairly  adequate  body  of  jurisprudential  rules  for 
sentenciufT? 

Jud^e  Fraxkel.  "Well,  I  am  certain  there  is  a  world  of  scholarly 
information  and  a  world  of  comparative  law  to  be  studied  in  connec- 
tion with  this  subject.  I  am  not  sure  that  the  next  step  after  the 
scholarship,  the  step  of  rulemakinfi-,  is  hopeless.  I  think  some  of  the 
agencies,  certainly  in  their  early  enthusiastic  years,  have  done  im- 
portant work  through  the  fashioning  of  rules.  I  should  say,  because 
it's  true,  that  my  learning  is  limited  on  this  subject.  I  will  also  con- 
fide to  you  that  I  will  be  going  from  here  to  some  people  in  LEAA 
who  have  exhibited  an  interest  in  this  subject,  to  talk  about  research 
and  legislative  possibilities  in  this  area  on  which,  I  try  to  say  in  my 
book,  I  have  a  fairly  open  mind. 

Mr.  Blakey.  Thank  you,  Judge. 

Senator  Hruska.  Judge  Frankel,  my  bill  authorizes  the  appellate 
review  of  criminal  sentences  and  it  employes  the  word  "excessive"  as 
a  basis  upon  which  to  proceed.  Would  you  like  to  comment  on  that 
approach  ? 

Judge  Frankel.  I  suspect  that,  at  this  time  in  our  learning  about 
sentencing,  it  is  an  ample  approach ;  that  is  to  say,  it  is  a  broad 
word  that  I  think  the  bill  contemplates  would  have  to  be  filled  with 
content  by  the  decision  of  the  appellate  courts.  I  think  it  is  a  word 
that  would  address  itself  to  the  problems  of  disparity,  presumably 
mainly  in  one  direction,  and  could  readily  begin  to  address  itself  to 
problems  which  perhaps  are  more  fundamental  in  the  end,  of  the 
permissible  purposes  of  sentences. 

If  you  look  at  the  English  experience,  for  example,  excessiveness 
has  to  be  gauged  in  terms  of  what  the  sentence  of  the  particular 
man  is  supposed  to  be  driving  at.  In  the  English  practice  they  have 
"deterrent  sentences,"  which  may  tend  to  be  long  when  they  are 
meant  to  give  loud  warnings  to  people,  and  they  talk  about  "indi- 
vidualized sentences,"  which  are  meant  to  be  reformative  or  rehabili- 
tative, and  where  you  have  quite  different  considerations  operating. 

I  said  deterrent  sentences  may  tend  to  be  long  and  I  should  also 
say,  because  it's  not  a  simple  subject,  that  a  rehabilitative  sentence 
may  tend,  in  particular  instances,  to  be  even  longer  because  you  need 
time  to  attend  to  the  defendant's  needs. 

I  think  all  of  the  problems  of  sentencing  on  which  rules  and 
guidelines  need  to  be  created  could  begin  to  be  approached,  cer- 
tainly, through  the  conception  of  excessiveness,  and  at  least  I  would 
be  happy  to  begin  with  that  as  the  basis  for  appellate  courts'  opera- 
tions. 

Senator  Hruska.  Now,  again,  in  the  case  of  the  bill  which  I  intro- 
duced, it  would  be  applicable  to  any  sentence,  whereas  rule  35  limits 
the  aj^plication  of  that  rule  to  any  sentence  of  2  years  or  more. 
Would  you  have  any  comment  on  that  difference? 

Judge  Frankel.  I  would  prefer  to  see  review  available  for  any 
kind  of  sentence.  I  would  prefer,  I  Avould  say,  your  approach  to  this 
kind  of  pi'oblem. 

A  year  in  pi-ison  is  a  long  time.  If  somebody  has  been  in  what  the 
appellate  court  would  come  to  regard  as  an  unlawful  way  sentenced 
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to  as  much  as  a  year  in  prison,  he  should  have  access  to  review  for 
the  same  reason  I  have  been  urging  review  generally  over  sentences. 
At  least  in  the  beginning  I  would  not  want  to  see  any  lower  limit  on 
the  sentences  that  could  be  reviewed. 

Senator  Hruska.  There  would  be  some  bearing,  wouldn't  there,  on 
the  recent  ruling  of  the  Supreme  Court  that  counsel  is  required  for 
any  offense,  whether  it  is  misdemeanor  or  felony.  For  example,  it  is 
serious  to  a  man  that  he  would  be  sent  to  jail  for  6  months.  And  if 
it  is  serious  enough  to  warrant  tlie  application  of  the  rule  of  ade- 
quate legal  counsel,  certainly  there  can  be  a  good  case  made  for  say- 
ing a  year  is  also  a  long  time,  and  could  be  appealable,  or  even  6 
months. 

Judge  Fraxkel.  I  think  absolutely  the  whole  tendency  of  our  law 
is  to  recognize  that  being  locked  up  is  a  very  drastic  kind  of  experi- 
ence. A  man  ouirht  to  have  a  chance  to  complain  about  that  regard- 
less of  the  period. 

Mr.  Rlakey.  Would  you  give  him  a  chance  to  complain,  Judge, 
about  the  conditions  of  probation,  assuming  he  was  not  sentenced  to 
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Judge  Frankel.  Yes ;  I  think  whether  we  have  legislation  or  not, 
one  of  these  days  we  are  liable  to  see  a  growing  body  of  case  law 
about  the  conditions  of  probation.  Sometimes,  perhaps  reflecting  the 
sense  of  omniscience  that  I  mentioned  slightly  ironically  before, 
judges  impose  some  wild  conditions  of  probation  on  people,  some  of 
which — I  won't  mention  any  particular  ones — have  appeared  to  be 
uiu'OJistitutional,  infringing  on  a  man's  very  intimate  private  life, 
religion,  and  matters  of  that  sort. 

I  don't  see  any  reason  to  limit  it  only  by  the  Constitution.  I  think 
the  fairness  and  propriety  of  probation  conditions  could  be  very  im- 
portant. It  should  be  subject  to  scrutiny  on  appeal. 

Mr.  Blakey.  Thank  you  very  much. 

Senator  HruskjA.  Thank  you  very  much.  Your  Honor.  We  are 
pleased  that  you  would  take  time  to  come  here  and  be  with  us. 

Judge  Fraxkel.  I  appreciate  the  honor  of  being  here. 

Senator  Hruska.  The  hearings  are  recessed. 

[Whereupon,  at  12 :06  p.m.,  the  hearing  was  recessed.] 
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[MEMORANDUM  DECISIONS.  Cite  as  466  F.2d  (6th  Cir.  (1972) )  ] 

United  States  Court  of  Appeals,  Sixth  Circuit 

Dec.  17,  1971 

No.  71-1563 

United  States  of  America,  plaintiff-appellee 

V. 

Philip  William  McKinney,  defendant-appellant 

United  States  Court  of  Appeals,  Sixth  Circuit 

June  15,  1972 

No.  72-1480 

United  States  of  Amekica,  plaintiff-appellee, 

V. 

Philip  William  Mc  Kinney,  defendant-appellant 

Bertrand  B.  Pogrebin,  Mineola,  N.Y.,  for  defendant-appellant;  Rains,  Pogre- 
bin  &  Scher,  Mineola,  N.Y.,  Jack  D.  Young,  Kimble,  Schapiro,  Stevens,  Harcha 
&  Young,  Portsmoutli,  Ohio,  on  brief. 

James  F.  Cook,  Asst.  U.S.  Atty.,  Lexington,  Ky.,  for  plaintiff-appellee;  Eu- 
gene E.  Siler,  Jr.,  U.S.  Atty.,  Lexington,  Ky.,  on  brief. 

Before  PHILLIPS,  Chief  Judge,  and  WEICK  and  CELEBREZZE,  Circuit 
Judges. 

OBDEB 

In  the  previous  appeal  of  this  case  we  affirmed  the  judgment  of  the  Dis- 
trict Court  but  remanded  for  the  purpose  of  reconsidering  the  five-year  sen- 
tence which  was  the  maximum  sentence  provided  by  statute,  because  we  were 
of  the  view  that  it  was  excessive  and  out  of  proportion  to  the  offense.  We  re- 
tained jurisdiction  to  consider  the  sentence  imposed  upon  the  remand.  United 
States  V.  McKinney,  427  F.2d  449  (6th  Cir.  1970). 

Upon  remand,  the  District  Court  imposed  the  same  maximum  sentence.  The 
Court,  however,  did  not  liave  the  benefit  of  our  subsequent  decision  in  United 
States  V.  Daniels,  446  F.2d  967  (6th  Cir.  1971). 

We  again  remand  for  further  consideration  of  the  sentence  in  the  light  of 
Daniels. 

Defendant  was  convicted  in  the  United  States  District  Court  for  the  Eastern 
District  of  Kentucky,  Bernard  T.  Moynahan,  Jr.,  Chief  Judge,  of  refusing  in- 
duction into  armed  forces,  and  he  appealed.  After  two  remands,  427  F.2d  449 
and  466  F.2d  1403  the  Court  of  Appeals  held  that  where  defendant  was  a 
young  married  man  with  an  infant  son,  and  had  no  criminal  record,  and  his 
good  reputation  in  community  where  he  resided  was  attested  to  by  a  number 
of  persons  and  was  uncontroverted,  maximum  sentence  of  five  years  imposed 
upon  him  l)y  district  court  and  district  court's  persistent  adherence  thereto  on 
refusal  to  change  sentence  after  two  remands  on  appeal  constituted  a  gross 
abuse  of  discretion  as  well  as  a  violation  of  appellate  mandates,  and  Court  of 
Appeals  would  order  that  sentence  be  modified  and  reduced  to  one  year  and 
would  also  order  that  defendant  be  released  from  custody  as  soon  as  he  had 
served  one  year  under  original  sentence  as  modified,  allowing  credit  for  statu- 
tory allowances. 

Oi'der  accordingly. 

(5667) 
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Criminal  Law   C=^   1138,   1187,   1192 

Where  defendant,  who  was  convicted  of  refusing  induction  into  armed 
forces,  was  a  young  married  man  with  an  infant  son,  and  had  no  criminal  rec- 
ord, and  his  good  reputation  in  community  where  he  resided  was  attested  to 
by  a  number  of  persons  and  was  uncontroverted,  maximum  sentence  of  five 
years  imposed  upon  him  by  district  court  and  district  court's  persistent  adher- 
ence thereto  on  refusal  to  change  sentence  after  two  remands  on  appeal  consti- 
tuted a  gross  abuse  of  discretion  as  well  as  a  violation  of  appellate  mandates, 
and  Court  of  Apiieals  would  order  that  sentence  be  modified  and  reduced  to 
one  year  and  would  also  order  that  defendant  be  released  from  custody  as 
soon  as  he  had  served  one  year  mider  original  sentence  as  modified,  allowing 
credit  for  statutory  allowances. 

Bertrand  B.  Pogrebin,  Rains,  Pogrebin  &  Scher,  Mineola,  N.Y.,  Jack  D. 
Young,  Porstmouth,  Ohio,  for  defendant-appellant. 

Eugene  E.  Siler,  U.S.  Atty.,  James  F.  Cook,  Asst.  U.S.  Atty.,  Lexington,  Ky., 
for  plaintiff-appellee. 

Before  PHILLIPS,  Chief  Judge,  and  WEICK  and  CELEBREZZE,  Circuit 
Judges. 

ORDEB 

We  are  now  required  to  consider  the  third  appeal  of  this  case.  In  the  first 
appeal,  we  affirmed  the  judgment  of  conviction  but  remanded  for  reconsidera- 
tion of  the  maximum  sentence  of  five  years  imi)osed  on  the  defendant  upon  his 
conviction  for  refusing  to  be  inducted  into  the  armed  forces.  The  reason  for 
the  remand  was  our  finding  that  the  sentence  imposed  was  excessive.  United 
States  V.  McKinney,  427  F.2d  449  (6th  Cir.  1970).  Upon  the  remand,  the  Dis- 
trict Judge  adhered  to  his  sentence  and  the  defendant  again  appealed  there- 
from to  this  Court.  The  District  Court  denied  bail  ijending  appeal.  Upon  con- 
sideration of  the  arguments  and  briefs  in  the  second  appeal,  we  were  still  of 
the  view  that  the  sentence  was  excessive  and  we  remanded  again  for  reconsid- 
eration of  the  sentence  in  the  light  of  United  States  v.  Daniels,  446  F.2d  967 
(6th  Cir.  1971).  United  States  v.  McKinney,  406  F.2d  14U3  (0th  Cir.).  Upon  the 
second  remand,  the  District  Judge  for  the  second  time,  refused  to  reduce  the 
sentence  and  the  defendant  appealed.  He  has  been  serving  his  sentence  in 
prison  since  June  15,  1971. 

It  is  our  opinion  that  the  five-year  sentence  imposed  in  accordance  with  the 
practice  of  the  District  Judge  was  not  an  individualized  sentence,  as  required 
by  Williams  v.  New  York,  337  U.S.  241,  69  S.Ct.  1079,  93  L.Ed.  1337  (1949). 
The  Coui-t  also  took  into  account  that  defendant  was  responsible  for  delaying 
his  induction  in  the  Induction  Center,  and  for  delaying  his  trial  and  imprison- 
ment by  filing  Motions  and  taking  an  appeal.  Furthermore,  the  District  Court 
seemed  to  resent  our  remanding  for  reconsideration  of  the  sentence.  A  goodly 
portion  of  his  remarks  on  the  remands  were  devoted  to  a  discussion  of  appel- 
late review  of  sentences.  It  was  the  thesis  of  the  Distiict  Court  in  effect,  that 
he  had  absolute,  uncontrollable  and  unreviewable  discretion  to  impose  any  sen- 
tence he  saw  tit  to  impose  so  long  as  it  did  not  exceed  the  statutory  limit,  and 
that  an  api)ellate  court  had  no  jurisdiction  to  do  anything  about  it.  He  even 
mentioned  that  the  heavier  sentences  imposed  in  his  district  brought  fewer 
cases  of  Selective  Service  violation  into  court  than  in  other  districts  in  the  Cir- 
cuit where  lighter  sentences  were  imposed. 

It  is  a  well  known  fact  that  disparity  in  sentencing  causes  considerable  re- 
sentment among  prison  inmates  and  it  is  made  worse  when  the  disparity  exists 
in  the  same  Circuit. 

The  defendant  is  a  young  married  man  witli  an  infant  son.  He  has  no  crimi- 
nal record.  His  good  reputation  in  the  community  wliere  he  resides  was 
attested  to  by  a  number  of  persons  and  was  uncontrt)verte(l. 

Our  problems  with  the  sentencing  procedures  of  the  District  Court  for  the 
Eastern  District  of  Kentucky  were  again  suceinctly  stated  in  the  recent  case 
of  United  States  v.  Charles,  460  F.2d  1093  (0th  Cir.  dec.  May  26,  1972).  In  re- 
manding for  reconsideration  of  the  maximum  sentence  imposed  in  tluit  case, 
we  said : 

'•Yet,  as  we  have  had  occasion  to  point  out  in  the  past,  the  Courts  in  one 
District  within  this  Circuit  have  persistently  disregarded  this  individual  sen- 
tencing approach  with  respect  to  one  category  of  offenses — violations  of  the 
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Selective  Service  laws.  With  very  rare  exceptions,  the  judges  in  the  Eastern 
District  of  Kentucky  have  consistently  meted  out  five  year  prison  sentences  to 
draft  offenders  regardless  of  the  circumstances  of  the  particular  offender.  We 
have  had  occasion  to  criticize  this  practice  in  the  past.  United  States  v.  Dan- 
iels, 429  F.2d  1273  (fith  Cir.  1970)  ;  United  States  v.  Daniels,  446  F.2d  967  (6th 
Cir.  1971)  :  United  States  v.  McKinney,  427  F.2d  449  (6th  Cir.  1970)  ;  United 
States  V.  McKinney,  466  F.2d  1403  (6th  Cir.  #71-1563,  decided  December  17, 
1971)  ;  we  have  not  changed  our  policy  on  this  matter." 

The  maximum  sentence  imiwsed  by  the  District  Judge  in  the  present  case 
and  his  persistent  adherence  thereto  and  refusal  to  change  the  same  in  the 
two  remands  constituted  a  gross  abuse  of  discretion  as  well  as  a  violation  of 
our  mandates. 

And  now  coming  to  render  the  judgment  which  the  District  Court  should 
have  rendered,  it  is  ordered,  adjudged  and  decreed  that  the  five-year  sentence 
imposed  by  the  District  Court  be  modified  and  reduced  to  one  year,  and  as 
soon  as  defendant  has  served  one  year  under  the  original  sentence  as  modified, 
allowing  credit  for  statutory  allowances,  it  is  ordered  that  he  shall  be  forth- 
with released  from  custody. 

Entered  by  Order  of  the  Court. 

[United  States  v.  Daniels.  446  F.  2d  967   (1971)] 

United  States  Court  of  Appeals,  Sixth  Circuit 

Aug.  3,  1971 

No.  71-1136 

United  States  of  America,  plaintiff-appellee 

V. 

Harry  William  Daniels,  jr.,  defendant-appellant 

Rehearing  En  Banc  Denied 

Aug.  IS,  1971 

Defendant  was  convicted  before  the  United  States  District  Court  for  the 
Eastern  District  of  Kentucky,  Mac  Swinford,  J.,  of  failing  to  comply  with 
order  of  local  selective  service  board  to  report  for  instruction  to  commence 
with  civilian  employment,  as  alternate  service,  and  he  appealed.  The  Court  of 
Appeals,  429  F.2d  1273,  aflirmed,  but  remanded  for  reconsideration  of  five-year 
sentence.  On  remand,  the  District  Court  refused  to  reduce  or  suspend  the  origi- 
nal sentence.  On  appeal  after  remand,  the  Court  of  Appeals,  Celebrezze,  Circuit 
Judge,  held  that  trial  court,  in  imposing  five-year  sentence,  as  such  court  alleg- 
edly regularly  did,  upon  defendant,  who  had  been  motivated  to  commit  offense 
solely  for  puri^ose  of  adhering  to  his  religious  beliefs,  was  of  "good  character" 
and  of  "apparent  model  behavior,"  and  was  willing  to  serve  in  civilian  capac- 
ity if  required  to  do  so  under  judicial  orders,  had  defied  Congress'  implied  leg- 
islative will  to  impose  lesser  sentence  if  appropriate. 

Remanded  with  instructions. 

1.  Criminal   Laiv   <3=:»  llJfl 

Though  trial  court  is  permitted  broad  latitude  in  discharging  its  duty  to  im- 
pose proper  sentence,  exercise  of  such  discretion  is  subject  to  appellate 
scrutiny  under  limited  circumstances,  such  as  reliance  by  sentencing  court  on 
improper  factors  or  failure  of  sentencing  court  to  evaluate  available  informa- 
tion in  light  of  facts  relevant  to  sentencing. 

2.  Artned  Services  <S=^  40.1(1) 

Trial  court,  in  imposing  five-year  sentence,  as  such  court  allegedly  regularly 
did,  for  offense  of  failing  to  comply  with  order  of  local  selective  service  board 
to  reiK)rt  for  instructions  to  commence  with  civilian  employment,  as  alternative 
service,  upon  defendant,  who  had  been  motivated  to  commit  such  offense  solely 
for  purpose  of  adhering  to  his  religious  beliefs,  was  of  "good  character"  and 
of  "apparent  model  behavior,"  and  was  willing  to  serve  in  civilian  capacity  if 
required  to  do  so  under  judicial  orders,  had  defied  Congress'  implied  legislative 
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will  to  Impose  lesser  sentence  if  appropriate.  Military  Selective  Service  Act  of 
1967,  §  12,  U.S.C.A.  App.  §  462. 

Richard  R.  Slukich,  Covington,  Ky.  (Court  appointed),  for  defendant -appel- 
lant. 

J.  T.  Frankenberger,  Lexington,  Ky.,  for  plaintiff-appellee;  Euguene  E.  Siler, 
Jr.,  U.S.  Atty.,  Jaiues  F.  Cook,  Asst.  U.S.  Atty.,  Lexington,  Ky.,  on  brief. 

Before  PHILLIPS,  Chief  Judge,  and  EDWARDS  and  CELEBREZZE,  Cir- 
cuit Judges. 

CELEBREZZE,  Circuit  Judge. 

This  is  the  second  time  this  case  has  come  before  this  Court.  In  July,  1970, 
we  affirmed  the  conviction  of  Appellant — a  member  of  the  Jehovah's  witness 
faith  and  a  conscientious  objector — for  failing  to  comply  with  an  order  of  his 
local  selective  service  board  to  report  to  said  board  for  instructions  to  com- 
mence with  civilian  employment,  as  alternate  service,  in  violation  of  50  U.S.C. 
App.  §  402.  United  States  v.  Daniels,  429  F.2d  1273  (6th  Cir.  1970J.  In  affirm- 
ing Appellant's  conviction,  however,  we  remanded  this  cause  to  the  District 
Court  to  permit  reconsideration  of  the  five  year  sentence  of  imprisonment 
which  the  District  Court  imposed  upon  the  Appellant.  United  States  v.  Daniels, 
supra  at  1273. 

Our  remand  order  was  based  in  large  part  on  the  peculiar  facts  of  the  in- 
stant case :  Appellant  is  a  young  man  whose  sole  motivation  for  refusing  to 
obey  an  order  of  his  local  selective  service  board  was  a  devout  adherence  to 
his  religious  briefs.^  Further,  he  is  of  "good  character"  -  and  apparently  stood 
willing  at  all  times  to  comply  with  a  judicial  order  to  present  himself  for  ci- 
vilian employment  as  required  by  federal  law.^  And  finally,  other  young  men 
in  different  districts  within  our  jurisdiction  were  not  being  disciplined  by  im- 
prisonment for  their  religious  beliefs  so  long  as  they  were  willing  to  comply 
with  a  judicial  order  to  do  the  exact  conscientious  objector  work  which  they 
had  refused  to  perform  when  ordered  by  the  local  draft  board.  United  States 
V.  Daniels,  sui)ra.  See  United  States  v.  Griffin,  434  F.2d  740,  742  (6th  Cir. 
1970).  Cf.  United  States  v.  Dudley,  436  F.2d  1057  (6th  Cir.  1971). 

Upon  remand,  the  District  Court  refused  to  reduce  or  suspend  its  original 
five  year  sentence  of  Appellant.  Indeed,  the  trial  court  judge  observed  that  for 
the  over  thirty  years  that  he  had  been  on  the  federal  bench  he  has  "felt  that 
in  cases  of  this  kind  a  refusal  to  obey  an  order  of  a  local  draft  board]  that  ** 
those  who  violate  that  order]  deserve  a  five  year  sentence ;  and  I  think  al- 
most without  exception  I  have  given  a  five  year  sentence  *  *  *."  ■*  In  so  hold- 
ing, the  Disti*ict  Court  noted  that  the  law  Appellant  violated  "strikes  at  the 
very  foundation  and  fundamentals  *  *  *  of  our  whole  governmental  system." 
Finally,  the  District  Court  indicated  that  it  was  "qualified  by  experience,  tem- 
perament [and]  knowledge  of  law  *  *  *  in  giving  this  sentence  [of  five  years]" 
and  that  the  Court  used  such  experience  and  the  record  of  tliis  case  in  deter- 
mining the  challenged  sentence.  This  appeal  followed. ^ 

^  This  fact  w.as  conceded  by  Government  counsel  in  oral  argument  before  our  Court, 
and,  in  any  event,  is  implicit  in  the  language  used  by  the  District  Court  in  its  initial 
sentencing  of  Appellant. 

-  The  District  Court  stated  that  the  presentence  report  revealed  that  the  Appellant 
was  "a  very  competent  and  well-behaved  person  and  a  good  citizen"  and  "of  apparent 
model  behavior."  Moreover,  the  District  Court  agreed  with  Appellants  counsels  observa- 
tions that  Appellant  had  "proved  himself  to  be  an  utmost  sincere  and  conscientious  and 
very  honest  individual  ♦  *  »  [with]  an  "excellent  '  record  in  his  "high  school '  and 
"community." 

'  Prior  to  trial,  Appellant's  attorney  fully  informed  the  District  Court  and  Govern- 
ment counsel  that  Appellant  s  religious  beliefs  precluded  him  from  obeying  an  order  of  a 
local  selective  service  board,  but  that  Appellant  would  in  all  probability  comply  with  a 
judicial  order  to  do  the  exact  same  work  required  by  law.  Government  counsel  conceded 
on  or:il  argcimeiit  that  he  understood  that  Appellant  would  accept  a  judicial  order  to  do 
civilian  cmploynnMit  on  probation. 

*  At  oral  argument,  counsel  for  the  United  States  stated,  "Your  Honor[s],  I  have 
never  seen  a  sentence  in  a  Selective  Service  case  of  less  than  five  years,  in  the  Eastern 
District  of  Kentucky." 

^  Prior  to  oral  argument  in  this  second  appeal,  this  Court  requested  that  the  District 
Court  transmit,  under  seal,  the  pre-sentence  rejiort  uixm  which  the  District  Court  may 
h;ive  relied  in  sentencing  .Vppellant.  The  District  Court  refused.  While  we  seriously 
question  the  rlglit  of  a  lower  court  judge  to  restrict  the  "supervisory  control  of  the 
District  Courts  by  the  Courts  of  Ajtpeals  [where  such  control]  is  necessary  to  proper 
judicial  administration  in  the  federal  system."  La  Buv  v.  Howes  Leather  Co..  ."52  U.S. 
24!t,  2.^1t  2(i(t.  77  S.  Ct.  :-!0!),  :tl.^).  1  L.Kd.2d  2!)0  (1!).57),  a  review  of  the  record  in  this 
case  revejils  that  the  District  Court  obviated  the  nect'ssity  for  such  a  report  by  its  ex- 
tended remarks  about  .\pp<'llaiit's  background  and  character,  .^pe  Note  2.  Hence."  there  is 
no  need  to  rule  on  whether  we  nuiy  compel  a  District  Court  to  fonvard,  under  seal, 
pre-sentence  reports  where  we  believe  them  to  be  necessary  for  proper  appellate  review. 
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The  sole  issue  on  appeal  is  whether  the  District  Court  properly  discharged 
its  duty  to  impose  an  appropriate  sentence.  Williams  v.  Oklahoma,  358  U.S. 
576,  585,  79  S.Ct.  421,  3  L.Ed.2d  516  (1959).  See  Livers  v.  United  States,  185 
F.2d  807,  809   (6th  Cir.  1950). 

Before  focusing  our  attention  on  the  appropriateness  of  the  instant  sentence, 
we  must  consider  the  substantial  body  of  federal  precedents  governing  the 
scope  of  appellate  review  of  sentences.  In  general,  the  severity  or  duration  of 
punishment  imposed  by  a  trial  court  is  not  subject  to  modification  where  the 
sentence  imposed  is  within  the  requisite  legislative  limits.  Gore  v.  United 
States,  357  U.S.  386,  393.  78  S.Ct.  1280,  2  L.Ed.2d  1405  (1958)  ;  Blockburger  v. 
United  States,  284  U.S.  299,  305,  52  S.Ct.  180,  76  L.Ed.  306  (1932).  The  process 
of  sentencing  an  offender,  however,  is  not  wholly  immunized  from  judicial  re- 
view solely  because  the  sentence  imposed  upon  the  offender  falls  somewhere 
within  certain  statutory  limits.  Williams  v.  Oklahoma,  358  U.S.  576,  79  S.Ct. 
4->l  3  LEd.2d  516  (1959)  ;  Williams  v.  New  York,  337  U.S.  241,  69  S.Ct.  1079, 
93  LEd  1337  (1949)  ;  Towusend  v.  Burke,  334  U.S.  736,  68  S.Ct.  1252,  92  L.Ed. 
1690  (1948).  See  Scott  v.  United  States,  136  U.S.App.D.C.  377,  419  F.2d  264, 
26(>-267   (1969). 

In  Townsend  v.  Burke,  supra,  the  United  States  Supreme  Court  held  that  an 
appellate  court  may  scrutinize  the  sentencing  process  to  insure  that  the  trial 
judge  has  based  his  decision  on  reliable  information. 

In  Williams  v.  New  York,  supra,  decided  only  months  after  Townsend  v. 
Burke,  the  United  States  Supreme  Court  praised  the  modern  penological  phi- 
losophy of  "individualizing  sentences"  and  discussed  the  twin  responsil)ility  of 
the  trial  judge  with  regard  to  a  criminal  offender:  first,  to  possess  the  fullest 
pos.sible  information  about  an  offender ;  and  second,  to  select  a  sentence  based 
upon  those  factors  appropriate  to  the  "important  goals  of  criminal  jurisprud- 
ence." In  so  doing,  the  Court  stated  : 

"A  sentencing  judge,  however,  is  not  confined  to  the  narrow  issue  of  guilt. 
His  task  within  fixed  statutory  or  constitutional  limits  is  to  determine  the 
type  and  extent  of  punishment  after  the  issue  of  guilt  has  been  determined. 
Highly  relevant — if  not  essential — to  his  selection  of  an  appropriate  sentence  is 
the  possession  of  the  fullest  information  possible  concerning  the  defendant's 
life  and  characteristics.  *  *  * 

"Undoubtedly  the  New  York  statutes  emphasize  a  prevalent  modern  philoso- 
phy of  penologv  that  the  punishment  should  fit  the  offender  and  not  merely 
the  crime.  People  v.  Johnson,  252  N.Y.  387,  392,  169  N.E.  619,  [621].  The  belief 
no  longer  prevails  that  every  offense  in  a  like  legal  category  calls  for  an  iden- 
tical punishment  without  regard  to  the  past  life  and  habits  of  a  particular 
offender."  337  U.S.  at  247,  69  S.Ct.  at  1083. 

And  in  Williams  v.  Oklahoma,  supra,  the  United  States  Supreme  Court,  fur- 
ther explained  the  breadth  of  appropriate  judicial  review  of  the  sentencing 
process  in  a  case  involving  the  sentencing  of  a  kidnapper  who  had  shot  and 
killed  victim.  It  held  : 

"In  discharging  his  duty  of  imposing  a  proper  sentence,  the  sentencing  judge 
is  authorized,  if  not  required,  to  consider  all  of  the  mitigating  and  aggravating 
circumstances  involved  in  the  crime."  358  U.S.  at  585,  79  S.Ct.  at  427. 

[1]  The  above  Supreme  Court  precedents  establish  that  while  the  District 
Court  is  permitted  broad  latitude  in  discharging  its  "duty  to  impose-  a  proper 
sentence."  the  exercise  of  the  District  Court's  discretion  will  be  subject  to 
appellate  scrutiny  under  limited  circumstances,  such  as :  the  reliance  by  the 
sentencing  court  on  improper  factors  or  the  failure  of  the  sentencing  court  to 
"evaluat[e]  the  available  information  in  light  of  the  facts  relevant  to  sentenc- 
ing." Scott  V.  United  States,  supra,  419  F.  2d  at  266. 

This  Court  has  fashioned  similar  standards  for  the  appellate  review  of  the 
substantive  aspects  of  the  trial  court's  sentencing  procedures.  In  general,  we 
have  permitted  the  trial  judge  broad  discretion  in  sentencing  a  criminal 
defendant  without  specific  regard  to  the  severity  of  the  sentence  imposed  so 
long  as  the  sentence  was  within  the  permissible  statutory  range.  United  States 
V.  Dudlev,  436  F.2d  1057  (6th  Cir.  1971)  ;  United  States  v.  Jackson,  422  F.2d 
975.  978  (6th  Cir.  1970)  ;  Costner  v.  United  States,  271  F.2d  261,  263  (6th  Cir. 
1959).  But  sec  United  States  v.  Daniels,  429  F.2d  1273  (6th  Cir.  1970)  ;  United 
States  V.  Griflin,  434  F.2d  740,  742  (6th  Cir.  1970). 

On  the  other  hand,  we  and  other  courts  have  approved  of  remanding  for 
resentencing  in  cases  where  it  appeared  that  a  trial  judge  had  improperly  con- 
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sidered  certain  factors  in  sentencing,  see  United  States  v.  Latimer,  415  F.2d 
1288  (6th  Cir.  1969)  ;  United  States  v.  Stubblefield,  408  F.2d  309  (6th  Cir. 
1969)  ;  Marano  v.  United  States,  374  F.2d  583  (1st  Cir.  1967)  ;  improperly 
relied  upon  certain  false  information,  Townsend  v.  Burke,  334  U.S.  736,  68 
S.Ct.  1252,  92  L.Ed.  1690  (1948)  ;  Smith  v.  United  States,  223  F.2d  750  (5th 
Cir.  1955),  or  grossly  abused  his  discretion  by  failing  to  evaluate  the  relevant 
information  before  him  with  due  regard  for  the  factors  appropriate  to  sentenc- 
ing. Yates  V.  United  States,  356  U.S.  363,  36&-367,  78  S.Ct.  766,  2  L.Ed.2d  8:^7 
(1958)  ;  United  States  v.  McKinney,  427  F.2d  449,  455  (6th  Cir.  1970)  ;  United 
States  V.  West  Coast  News  Co.,  357  F.2d  855,  865  (6th  Cir.  1966)  reversed  on 
other  grounds  sub  nom.,  Aday  v.  United  States,  388  U.  S.  447,  87  S.Ct.  2095,  18 
L.Ed.2d  1309  (1967)  ;  United  States  v.  Moody,  371  F.2d  688,  693-94  (6th  Cir. 
1967)  ;  United  States  v.  Wiley,  278  F.2d  500,  503  (7th  Cir.  1960)  ;  see  Livers  v. 
United  States,  185  F.2d  807,  809  (6th  Cir.  1950). 

[2]  Applying  the  above  stated  principles  to  the  facts  of  this  case  we  are 
gravely  concerned — in  at  least  three  respects — about  the  manner  in  which  the 
District  Court  exercised  its  discretion  in  discharging  its  duty  to  impose  an 
appropriate  sentence. 

First,  we  are  seriously  perturbed  about  the  trial  judge's  avowal  that  since 
1938  or  1939,  his  court  has — to  the  best  of  his  memory — sentenced  to  five  years 
in  the  penitentiary  every  yoimg  man  who  has  refused  to  obey  an  order  of  a 
draft  board.  That  statement,  taken  along  with  the  observations  of  the  United 
States  attorney  at  oral  argument.^  suggests  a  general  practice  in  at  least  one 
federal  district  in  Kentucky  of  imposing  a  sentence  without  particular  refer- 
ence to  the  circumstances  surrounding  the  commission  of  the  crime  or  of  the 
background  of  the  criminal  defendant. 

A  trial  court  which  fashions  an  inflexible  practice  in  sentencing  contradicts 
the  .iudicially  approved  policy  in  favor  of  "individualizing  sentences."  Williams 
V.  New  York,  337  U.S.  at  248,  69  S.Ct.  1079.  Moreover,  such  an  inflexible  sen- 
tencing practice  is  incompatible  with  the  United  States  Supreme  Court's  decla- 
ration in  Williams  v.  Oklahoma,  358  U.S.  at  585,  79  S.Ct.  at  427  that : 

"Necessarily,  the  exercise  of  a  sound  discretion  in  such  a  case  required  con- 
sideration of  all  the  circumstances  of  the  crime  for  '[t]he  belief  no  longer 
prevails  that  every  offense  in  a  like  legal  category  calls  for  an  identical  pun- 
ishment [without  regard  to  the  past  life  and  habits  of  a  particualr  offender]' 
Williams  v.  [State  of]  New  York,  supra  [337  U.S.]  at  [page]  247,  69,  S.Ct. 
at  [page]  1083.  In  discharging  his  duty  of  imposing  a  proper  sentence,  the  sen- 
tencing judge  is  authorized,  if  not  required,  to  consider  all  of  the  mitigating 
and  aggravating  circumstances  involved  in  the  crime." 

We  are  unable  to  understand  how  the  trial  judge  could  have  fairly  consid- 
ered all  of  the  circumstances  surrounding  the  commission  of  the  crime  and  the 
past  life  and  habits  of  the  Appellant  that  he  is  obliged  to  consider  and  impose 
the  identical  punishment  he  has  been  handing  down  for  thirty  years  in  "cases 
of  this  kind."  Williams  v.  Oklahoma,  supra,  Williams  v.  New  York,  supra. 

Second,  the  District  Court  may  not  wholly  justify  its  seemingly  mechanical 
imposition  of  five  year  sentences  on  all  tliose  who  violate  the  provisions  of  50 
U.S.C.  App.  §  462,  by  stating  that  the  law  violated  is  "a  very  serious  law  tliat 
strikes  at  the  very  foundations  and  fundamentals  *  *  ♦  of  oxir  whole  govern- 
mental system."  The  United  States  Congress  has  expressly  provided  that 
offenders  of  50  U.S.C.  App.  §  462  shall  upon  conviction  "be  punished  by  impris- 
onment for  not  more  than  five  years  or  a  fine  of  not  more  than  $10,000,  or  by 
both  such  fine  and  imprisonment.  *  *  *"  The  United  States  Congress  did  not 
provide  that  every  violation  of  50  U.S.C.  App.  §  462  shall  be  punishable  by  a 
term  of  imprisonment  of  no  less  than  five  years.  Hence,  50  U.S.C.  App.  462  is 
an  express  legislative  sanction  of  the  practice  of  meting  out  sentences  substan- 
tially less  than  five  years  in  pi-ison  for  wilful  and  knowing  refusals  to  obey  an 
order  of  a  local  selective  service  board  in  situations  where  there  are  appropri- 
ate mitigating  circumstances. 

In  the  instant  case,  the  Appellant  is  conceded  to  have  been  motivated  to 
commit  the  offense  charged  solely  in  order  to  adhere  to  his  religious  beliefs. 
He  was  found  to  be  of  "good  character"  and  of  "apparent  moctel  behavior." 
The  crime  he  committed  was  not  an  act  of  violence.  It  did  not  invade  the  pri- 
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vacy  of  others  or  endanger  the  property  or  person  of  others.  The  Appellant 
was*  willing  to  serve  his  country  in  a  civilian  capacity  if  required  to  do  so 
under  judicial  orders.  We  believe  that  under  the  mitigating  circumstances 
present  here  the  District  Court's  mechanical  sentencing  of  the  Appellant  to  five 
years  in  tlie  penitentiary  defies  the  United  States  Congress'  implied  legislative 
will  to  impose  a  lesser  sentence  where  appropriate. 

Third,  we  are  disturbed  by  the  District  Court's  failure  to  conceive  of  the 
sentencing  procedure  in  terms  of  the  modem  penological  philosophy  praised  by 
the  United  States  Supreme  Court  in  Williams  v.  New  Yorl£,  supra.  In  Williams 
V,  New  York,  supra  at  248  nl3,  69  S.tC.  1079,  the  United  States  Supreme  Court 
cited  with  approval  certain  basic  cousiderations  to  be  used  in  determining  an 
appropriate  sentence:  (a)  the  reformation  of  the  offender,  (b)  the  protection 
of  society,  (c)  the  disciplining  of  the  wrongdoer,  and  (d)  the  deterrence  of 
others  from  committing  like  offenses. 

The  imprisonment  of  Appellant  can  hardly  be  deemed  helpful  in  reforming  a 
young  man  of  concededly  "good  character"  and  "model  behavior."  Imprison- 
ment cannot  serve  as  protection  for  society  because  the  immediate  release  of 
Api>ellant  poses  no  risk  to  society's  safety.  Moreover,  disciplining  or  punishing 
the  Appellant  by  imprisonment  would  seem  to  be  an  inappropriate  rationale 
for  sentencing  where,  as  here,  a  young  man  has  devoutly  adhered  to  his  reli- 
gious beliefs  witliout  impeding  the  rights  of  others.  Finally,  under  the  limited 
factual  circumstances  of  tliis  case,  the  issuance  of  an  order  probating  the 
Appellant  subject  to  his  performance  of  the  identical  work  demanded  of  him 
by  the  Selective  Service  is  not  the  kind  of  sentencing  which  would  induce 
widespread  disobedience  of  the  orders  of  local  Selective  Service  boards.  Cf. 
Gillette  v.  United  States,  401  U.S.  437,  91  S.Ct.  828,  28  L.Ed.2d  (1971).  In 
summary,  there  is  no  evidence  in  the  record  that  the  District  Court  evaluated 
the  information  in  the  record  in  the  light  of  any  of  the  basic  factors  relevant 
to  the  sentencing  of  a  criminal  offender. 

In  our  judgment,  the  District  Court  pursuant  to  our  first  remand  of  this 
case  failed  to  exercise  its  sound  discretion,  but  instead  sought  merely  to  jus- 
tify its  original  sentence  which  it  had  been  imposing  as  a  "minimum"  sentence 
in  .similar  cases  for  over  thirty  years.  Yates  v.  United  States.  356  U.S.  363, 
366-307,  78  S.Ct.  766,  2  L.Ed.2d  837  (1958).  We  find  that  under  the  circum- 
stances of  this  case  the  District  Court  plainly  failed  to  discharge  its  duty  to 
impose  a  proper  sentence  when  it  sentenced  Appellant  to  five  years  in  the  peni- 
tentiary. 

This  case  is  remanded  with  instructions  to  enter  the  following  order : 

"IT  IS  AD.IUDGED  that  the  defendant  is  guilty  as  charged  and  convicted. 

"IT  IS  ADJUDGED  the  imposition  of  sentence  is  hereby  suspended  and  the 
defendant  is  placed  on  probation  for  a  period  of  Twenty -five  (25)  months, 

"/T  IS  FURTHER  ORDERED,  that  during  the  twenty-five  month  period  of 
probation  the  defendant  shall  perform  civilian  work  contributing  to  the  main- 
tenance of  the  national  health,  safety  or  interest  for  a  period  of  twenty-four 
(24)  consecutive  months  less  the  time  already  served  in  confinement  as  deter- 
mined by  the  Probation  Department. 

"IT  IS  FURTHER  ORDERED,  that  during  the  period  of  probation  the 
defendant  shall  conduct  himself  as  a  law-abiding,  industrious  citizen  and 
observe  such  conditions  of  probation  as  the  Court  may  prescribe.  Otherwise  the 
defendant  may  be  brought  before  the  Court  for  violation  of  Court's  orders." 

So  ordered. 

Before  PHILLIPS,  Chief  Judge,  and  WEICK,  EDWARDS,  CELEBREEZE, 
PECK,  McCREE,  BROOKS,  MILLER,  and  KENT,  Circuit  Judges. 


Pursuant  to  Rule  3(b),  Rules  of  the  United  States  Court  of  Appeals  for  the 
Sixth  Circuit,  a  suggestion  for  a  rehearing  in  banc  has  been  made  by  a  Judge 
of  this  Court  in  active  service  on  his  own  motion. 

Upon  due  consideration,  less  than  a  majority  of  the  Judges  of  this  Court 
who  are  in  i-egular  active  service  having  favored  ordering  consideration  in 
banc. 

It  is  ordered  that  rehearing  in  banc  be,  and  it  is  hereby  denied. 

It  is  further  order  that  the  mandate  heretofore  staved  be  issued  forthwith. 
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Amebican  Bar  Association  Journal, 

May  1913. 
Creating  a  New  Federal  Criminal  Code 

(By    Roman   L.   Hruska)^ 

Now  that  the  Department  of  Justice's  recommendations  have  been  introduced 
in  the  form  of  an  Administration  version  of  a  new  Federal  Criminal  Code,  the 
Congress  will  move  to  consider  both  this  bill  and  one  put  in  the  hopper  earlier 
in  the  present  congressional  session.  The  proposals  before  Congress  build  on 
the  report  and  recommendations  of  the  National  Commission  on  Reform  of 
Federal  Criminal  Laws. 

In  1966  Congress  created  tlie  National  Commission  on  Reform  of  Federal 
Criminal  Laws  and  charged  it  with  the  duty  of  making  a  "full  and  complete 
review  and  study  of  the  statutory  and  case  law  of  the  United  States  which 
constitutes  tlie  federal  system  of  criminal  justice  for  the  purpose  of  formulat- 
ing and  recommending  to  the  Congress  legislation  which  would  improve  the 
federal  system  of  criminal  justice."  Along  with  Senators  Sam  J.  Ervin,  Jr., 
and  John  L.  McClellan,  I  was  privileged  to  serve  on  the  national  commission, 
called  after  its  distinguished  chairman,  former  Gov.  Edmund  G.  Brown  of  Cal- 
ifornia, the  Brown  commission. 

The  product  of  nearly  three  years  of  deliberation  by  the  commission,  its 
advisory  committee,  consultants,  and  staff,  the  final  report  and  recommenda- 
tions of  the  commission  were  submitted  to  the  Congress  and  the  President  on 
January  7,  1971.  These  recommendations  and  the  commission's  study  draft  of  a 
new  Federal  Criminal  Code  were  designed  to  serve  as  a  preliminary  basis  on 
which  to  build  a  criminal  law  codification  effort.  About  a  week  later  President 
Nixon  issued  a  statement  commending  the  Brown  commission  for  its  labors 
and  directing  the  Department  of  Justice  to  establish  a  special  team  within  the 
department  to  work  full-time  on  the  recommendations  of  the  commission  with 
a  view  toward  legislation  to  recotlify  Title  18  of  the  United  States  Code.  In 
February  of  1971  the  Senate  Subcommittee  on  Criminal  Laws  and  Procedures, 
under  the  chairmanship  of  Senator  McClellan,  began  an  ambitious  set  of  hear- 
ings and  studies  on  the  recommendations  of  the  commission.  These  continued 
over  the  course  of  the  Ninety-second  Congress  and  culminated  in  the  introduc- 
tion of  S.l — the  massive  Criminal  Justice  Codification,  Revision,  and  Reform 
Act  of  1973 — on  Janviary  4  of  the  year.  Along  with  Senator  Ervin,  I  joined 
Senator  McClellan  in  cosponsoring  S.  1. 

Over  tlie  course  of  the  last  two  years,  the  Department  of  Justice  also  has 
labored  diligently,  along  with  representatives  of  other  interested  federal  agen- 
cies, in  the  effort  to  create  a  new  Federal  Criminal  Code.  In  his  sixth  state  of 
the  union  message  on  crime  on  March  14  of  this  year,  President  Nixon 
announced  his  imminent  submission  of  legislation  to  revise,  reform,  and  codify 
existing  federal  criminal  laws. 

On  March  27  I  introduced  S.  1400— the  Criminal  Code  Reform  Act  of  1973— 
which  the  Department  of  Justice  had  drafted.  That  bill  and  S.  1  will  now 
provide  tlie  two  major  legislative  items  on  which  the  Senate  will  focus  in  the 
coming  months  as  it  moves  in  the  direction  of  creating  a  new  Federal  Crimi- 
nal Code. 

S.  1  represents  the  diligent  and  unsparing  efforts  of  Senator  McClellan  and 
others  too  numerous  to  mention,  and  the  bill  I  introduced  is  the  product  of 
extensive  and  intensive  effort  by  the  Nixon  Adminstration.  As  is  to  be 
expected,  however,  there  are  a  number  of  differences  between  S.  1  and  S.  1-100 — 
some  minor,  others  more  substantial — Init  even  a  cursory  comparison  of 
them  demonstrates  their  essential  similarity  of  conception  and  execution. 
Whatever  the  differences,  it  must  be  emphasized  that  neither  bill  is  partisan. 
The  revision,  reform,  and  codification  of  the  federal  criminal  law  is  univer- 
sally conceded  to  be  imperative.  For  too  long  now  our  efforts  to  protect  life, 
property,  human  rights,  and  domestic  tranquility  have  been  hobbled  by  the 
mf)st  fundamental  element  of  the  criminal  justice  system,  the  law  itself. 

In  Itroad  strokes,  what  are  some  of  the  more  salient  features  of  the  pro- 
posed Criminal  Code  Reform  Act? 


lA  Uiiltod  States  Senator  from  Nptiraska  since  1954,  Roman  L.  Hniska  earned  liis  law 
(h'Kree  at  Crelphton  TTnlverslty  In  1!»2»  and  served  In  tlie  House  of  Representatives  before- 
his  election  to  the  Senate.  He  Is  the  rankluR  Republican  member  of  the  Senate  .Tudldarv 
Committee. 
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While  numerous  individual  criminal  statutes,  particularly  some  of  the  more 
recent  ones,  have  been  of  great  value,  a  great  number  have  been  of  little  or  no 
use.  and  as  a  body  of  law,  existing  provisions  have  been  deficient.  S.  1400 
faces  this  problem  squarely  by  suggesting  a  rational,  integrated  code  that  is 
both  workable  and  responsive  to  the  demands  of  our  highly  complex  twentieth 
century  society. 

FEDERAL  CRIMINAL  CODE  HAS  THREE  PARTS 

S.  1400  is  structured  as  an  amendment  to  title  18  of  the  United  States  Code 
(Crimes  and  Criminal  Procedure).  Title  I  of  the  bill  consists  of  a  thorough 
revision  of  substantive  federal  criminal  law  and  its  codification  into  an  inte- 
grated Federal  Criminal  Code.  Title  II  provides  necessary  conforming  amend- 
ments to  the  entire  United  States  Code.  The  new  Federal  Criminal  Code  pro- 
posed by  Title  I  is  divided  into  three  parts :  the  first  part  containing  general 
provisions  and  principles;  the  second,  definitions  of  federal  offenses;  the  third, 
provisions  for  sentencing. 

Part  I  of  Title  I,  setting  forth  general  provisions  and  principles  of  federal 
criminal  jurisdiction,  culpability,  complicity,  and  defenses,  contains  a  number 
of  significant  innovations.  Foremost  among  these  is  a  new  approach  to  the 
treatment  of  federal  criminal  jurisdiction — treating  as  a  federal  offense  the 
basic  criminal  misconduct  that  occurs  under  circumstances  giving  rise  to  fed- 
eral jurisdiction  rather  than  regarding  the  offense  in  terms  of  an  affront  to 
some  federal  jurisdictional  factor,  such  as  the  mails. 

Among  the  numerous  advantages  to  this  approach  are  clarity  of  drafting, 
uniformity  of  interpretation,  and  consolidation,  of  numerous  existing  offenses 
that  entail  basically  tlie  same  type  of  conduct.  For  example,  the  approximately 
seventy  theft  offenses  under  current  law — each  written  in  a  different  fashion 
to  cover  the  talking  of  various  kinds  of  property  in  different  jurisdictional  situ- 
ations— have  been  replaced  by  five  general  sections.  Almost  eighty  forgery, 
counterfeiting,  and  related  offenses  have  been  recodified  in  three  sections. 
About  fifty  statutes  on  perjury  and  false  statements  have  been  consolidated 
into  four  sections.  Approximately  seventy  arson  and  property  destruction 
offenses  have  been  reduced  to  four. 

Similar  advantages  result  from  the  bill's  treatment  of  culpability,  the  mental 
element  of  an  offense.  Instead  of  the  seventy-nine  undefined  different  terms  or 
combination  of  terms  now  found  in  Title  18,  S.  1400  uses  four  defined  terms 
(intentionally,  knowingly,  recklessly,  and  negligently)  to  describe  the  requisite 
state  of  mind. 

Another  major  innovation  reflected  in  Part  I  of  Title  I  is  the  codification, 
for  the  first  time  in  federal  criminal  law,  of  general  defenses  to  prosecution. 
Not  only  does  codification  of  defenses  comport  with  the  bill's  over-all  goal  of 
setting  forth  in  one  place  all  major  aspects  of  substantive  federal  criminal 
law,  it  also  permits  clarification  of  areas  in  which  the  law  is  confused,  sup- 
plies uniform  federal  standards  in  the  area  for  the  first  time,  and  would  pro- 
vide conffressinnal  support  for  the  better-reasoned  judicial  interpretations 
under  existing  law. 

HOW  THE  BILL  TREATS  "INSANITY  DEFENSE" 

Probably  the  most  significant  feature  of  the  bill's  chapter  on  defenses  is  its 
treatment  of  the  "insanity"  defense.  Under  Section  502,  a  mental  disease  or 
defect  will  not  absolve  a  person  of  guilt  unless  it  deprives  him  of  the  intent  or 
knowledge  required  for  commission  of  the  offense  charged.  The  purpose  of  this 
formulation,  which  has  considerable  support  in  p.sychiatric  and  legal  circles,  is 
to  shift  the  inquiry  from  "Was  he  able  to  control  his  conduct?"  to  "Did  he 
know  what  he  was  doing,  and,  if  so,  does  he  require  treatment  or  does  he 
deserve  imprisonment?"  This  innovative  approach  to  the  problem  of  the  rela- 
tionship between  mental  illness  and  crime  could  go  far  to  assure  better  protec- 
tion for  society  while  at  the  same  time  providing  meaningful  disposition  for 
the  mentally  diseased  person. 

Part  II  of  Title  I  defines  in  one  place,  for  the  first  time  since  1870,  all  fed- 
eral felonies,  as  well  as  certain  related  federal  offenses  of  a  less  serious  char- 
acter. As  Is  true  of  Part  I,  Part  II  encompasses  a  variety  of  essential  reforms. 
Offenses  and,  in  appropriate  instances,  special  defenses  are  defined  in  simple, 
concise,  and  straighforward  terms. 


5676 

Provisions  of  existing  law  found  to  be  obsolete  or  unusable  have  been  elimi- 
nated— for  examples,  18  U.S.C.  §  1651,  operating  a  pirate  ship  on  behalf  of  a 
"foreign  prince";  18  U.S.C.  §  45,  detaining  a  United  States  carrier  pigeon;  18 
U.S.C.  §  2198,  seducing  a  female  .steamship  passenger.  Loopholes  in  existing 
law  have  been  closed — for  example.  Section  1731,  theft  of  union  welfare  funds. 
New  offenses  have  been  created  where  necessary — Section  1862,  leading  orga- 
nized crime.  Of  course,  when  existing  law  has  proved  satisfactory  and  existing 
statutory  language  has  received  favorable  case  law  interpretation,  the  law  and 
the  operative  language  have  been  retained. 

PENALTIES  DEPEND  ON   SERIOUSNESS  OF  OFFENSE 

Reforms  are  al.so  suggested  with  respect  to  penalties:  anomalies  have  been 
obviated,  and  penal  sanctions  have  been  provided  that  appropriately  reflect  the 
seriousness  of  the  offense  by  contemporary  standards.  In  some  instances,  the 
result  is  higher  potential  penalties  (the  penalty  for  arson  has  been  raised  from 
five  to  fifteen  years  in  prison)  ;  in  others  the  potential  penalties  have  been 
reduced  (impersonation  of  a  foreign  official  carries  a  three  rather  than  a  ten- 
year  prison  term).  The  penalty  provisions  are  intended  to  reflect  current  judg- 
ments as  to  the  seriousness  of  different  offenses.  This  is  particularly  true  with 
respect  to  the  death  penalty,  which  would  be  provided  only  for  particularly 
heinous  criminal  conduct,  such  as  wartime  treason,  sabotage,  or  espionage  and 
murder  in  certain  types  of  situations  (Section  2401). 

As  with  the  definitions  of  an  offense,  the  circumstances  giving  rise  to  federal 
jurisdiction  over  an  offense  (the  jurisdictional  bases)  are  spelled  out  in  .simple, 
concise  language.  Far  more  important  however,  is  the  discriminating  approach 
to  federal  jurisdiction.  It  emphatically  rejects  the  notion  of  drastic  encroach- 
ment on  areas  of  state  sovereignty,  whether  by  proliferating  the  number  of 
jurisdictional  ba.ses  or  by  radically  expanding  their  applicability.  Indeed,  juri.s- 
diction  has  been  contracted  in  areas  in  which  the  .states  have  demonstrated 
little  need  for  assistance  in  effectively  protecting  their  citizens. 

Although  the  bill  reflects  a  modest  extension  of  federal  jurisdiction,  extreme 
care  has  been  taken  to  limit  expan.sion  to  areas  of  compelling  federal  interest 
not  adequately  dealt  with  now.  For  example,  under  present  law  traveling  in 
interstate  commerce  to  bribe  a  witness  in  a  state  court  proceeding  is  a  federal 
crime  (IS  U.S.C.  §  1952),  but  traveling  in  interstate  commerce  to  threaten  or 
intimidate  the  witness  is  not,  even  if  the  intimidation  takes  the  form  of 
murder.  Obviously,  the  federal  interest  of  assisting  a  state  to  safeguard  the 
integrity  of  its  judicial  processes  is  the  same  in  each  case.  This  being  .so,  an 
extension  of  federal  jurisdiction  is  plainly  warranted. 

It  is  anomalous  situations  of  this  kind  that  have  prompted  the  moderate 
expansion  of  federal  jurisdiction  reflected  in  S.  1400.  And.  of  course,  the  exist- 
ence of  federal  jurisdiction  does  not  require  that  it  be  exercised  blindly.  As 
they  have  in  the  past,  federal  prosecutors,  under  guidelines  issued  by  the 
Department  of  .Justice,  can  be  expected  to  continue  to  exercise  discretion  by 
deferring  to  local  authorities  in  cases  primarily  of  state  concern.  The  bill 
encourages  the  sound  exercise  of  prosecutorial  discretion  in  this  area  by 
requiring  the  filing  of  annual  reports  by  the  department  to  bring  to  the  atten- 
tion of  Congress  the  number  of  cases  brought  under  each  of  the  various  juris- 
dictional bases  (Section  211). 

QFFENSES  ARE  CLASSIFIED  INTO  EIGHT  CATEGORIE.S 

The  reforms  wrought  by  Parts  I  and  TI  of  Title  I  would  have  little  practical 
.significance  if  they  were  unaccompanied  by  a  realistic  approach  to  the  myriad 
prol)lems  that  arise  once  a  person  has  Iteen  convicted  of  a  federal  offense. 
Existing  law  provides  in  Title  IS  alone  for  eighteen  different  terms  of  impris- 
onment and  fourteen  different  fines,  often  with  no  discernible  relationship 
between  the  possible  term  of  imprisonment  or  the  size  of  the  fine.  Part  III  of 
the  bill,  therefore,  replaces  evisting  nnomnMes  wi*^li  a  r.ntionai  system  wlnn'^by 
offenses  are  classified  into  eight  categories  for  purposes  of  imprisonment  and 
fines. 

The  bill  provides  for  imposition  in  appropriate  cases  of  a  "notice  sanction" 
requiring  a  corporate  or  individual  defrauder  to  give  notice  of  the  conviction 
to  those  innocent  victims  who  may  be  entitled  to  file  civil  claims  for  damges 
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(Section  2004).  It  also  includes  mandatory  minimum  prison  terms  for  persons 
using  dangerous  weapons  in  the  course  of  a  crime  (Section  1813),  traffickers  in 
hard  narcotics  (Section  1821),  and  organized  crime  leaders  (Section  1862). 

To  reduce  the  possibility  of  unwarranted  disparities  in  sentencing,  E.  1400 
sets  forth  criteria  for  the  imposition  of  sentence,  including  in  Section  2401 
detailed  criteria  for  imposition  of  the  death  penalty.  Another  significant 
change  suggested  in  this  area  is  the  inclusion  of  a  parole  component  in  all 
prison  sentences  to  ensure  that  control  will  be  maintained  over  hardened  crim- 
inals after  their  release  from  confinement. 

As  even  this  limited  review  of  its  more  significant  features  makes  clear,  the 
Criminal  Code  Reform  Act  of  1973  has  an  enormous  potential  for  enhancing 
our  federal  criminal  law.  S.  1400  can  be  regarded  as  a  truly  momentous 
advance  toward  fulfillment  of  one  of  the  most  basic  demands  of  our  society, 
justice  in  the  administration  of  the  criminal  law — for  justice  in  the  adminis- 
tration of  the  criminal  law  inevitably  rests  on  the  justice  of  the  criminal  law. 

WTien  S.  1  was  introduced.  Senator  McClellan  and  I  both  indicated  that  we 
were  not  prepared  to  provide  a  blanket  endorsement  of  its  provisions.  That 
bill  was  viewed  only  as  a  preliminary  work  product.  While  S.  1400  is  a  monu- 
mental effort  by  the  Administration,  including  the  Department  of  Justice  and 
other  participating  departments  and  agencies,  I  recognize  that  it  is  only  a 
starting  point  for  the  Congress.  Tliere  is  much  room  for  debate  on  S.  1400  and 
S.  1.  I  shall  likely  have  reservations  on  certain  provisions  of  the  Adminstra- 
tion's  bill.  For  example,  there  is  no  provision  in  it  for  the  appellate  review  of 
criminal  sentences,  as  recommended  by  the  final  report  of  the  National  Commis- 
sion. Moreover,  this  concept  is  not  even  recognized  to  the  extent  that  it  is  pos- 
sible under  current  law  with  respect  to  dangerous  special  offenders,  as  in  18 
U.S.C.  §  3576,  added  by  the  Organized  Crime  Control  Act  of  1970.  The  lack  of 
authority  and  machinery  for  the  review  of  unreasonable  sentences  has  troubled 
me  for  many  years.  I  hope  that  the  bill  that  eventually  emerges  from  Congress 
will  contain  some  provi-siou  in  this  regard. 

I  firmly  believe  that  the  project  of  rewriting  Title  18  must  be  approached 
with  a  healthy  spirit  of  compromise.  The  legislation  the  Senate  will  pass  will 
have  provisions  to  which  I  may  object  or  about  which  I  may  not  be  enthusias- 
tic. That  may  be  true  of  other  members  of  the  Senate.  But  if  we  are  to  bring 
about  this  reform,  I  believe  that  there  has  to  be  some  give  and  take. 

S.  1400  and  S.  1.  offer  Congress  its  first  opportunity  in  nearly  two  hundred 
years  to  restructure  federal  criminal  law  so  as  to  serve  the  ends  of  justice  bet- 
ter— justice  to  the  individual  and  justice  to  society.  While  it  would  be  unreal- 
istic to  assume  that  every  provision  of  S.  1400  or  S.  1  will  be  viewed  with 
equal  favor  by  all.  I  do  not  think  it  too  much  to  hope  that  the  task  of  trans- 
lating the  proposals  they  embody  into  reality  will  be  approached  with  quiet 
reason  and  in  a  spirit  of  true  reform.  The  monumental  importance  of  the 
undertaking  demands  no  less. 


Administrative  Office  of  the 

United  States  Coubts, 

Washington,   D.C.,  Fehruaru   23,   1973. 
Hon.  .John  L.  McClellan, 
Chairman,  U.S.  Senate, 

Subcommittee  On  Criminal  Laws  and  Procedure, 
Washington,  D.C. 

Dear  Senator  McClellan  :  The  Committee  on  the  Administration  of  the 
Criminal  Law  of  the  Judicial  Conference  has  been  in  session  over  the  last  three 
days  in  its  continuing  study  of  the  Brown  Commission  Report  and  your  bill,  S. 
1,  the  Criminal  Justice  Codification  Revision  and  Reform  Act  of  l'973.  During 
this  meeting,  it  came  to  the  attention  of  that  Committee,  chaired  by  Federal 
District  Court  Judge  Alfonso  J.  Zirpoli,  that  your  Committee  is  planning  hear- 
ings on  March  6,  7.  and  8.  1973,  on  the  subject  (among  others)  of  appellate 
review  of  sentences  imposed  in  a  limited  category  of  federal  criminal  cases 
proposed  in  S.  1. 

After  conferring  on  this  subject  with  the  Chairman  of  the  Advisory  Commit- 
tee on  Criminal  Rules,  it  was  the  consensus  that  a  proposed  new  Rule  35 
should  be  brought  to  your  attention  since  it  suggests  an  alternative  to  appel- 
late review  of  sentences,  namely,  the  designation  of  a  rotating  panel  of  three 
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United  States  district  judges  in  each  circuit  who  would  review  sentences  on 
petition.  I  enclose  a  copy  of  this  proposed  rule. 

I  should  point  out  that  at  this  stajie,  the  draft  rule  is  only  a  proposal  that 
will  be  circulated  to  the  national  bench  and  bar  for  comment  as  soon  as  it  is 
printed  by  tlie  Government  Printing  Office  early  in  March.  In  accordance  with 
the  usual  procedure,  comments  will  ultimately  be  evaluated  by  the  rules  com- 
mittees before  any  further  action  is  taken.  It  was  thought  that  this  should  be 
brought  to  your  attention  since  the  proposed  rule  is  germane  to  the  subject  of 
your  hearing. 

Sincerely, 

Rowland  F.  Kirks, 

Director. 
Enclosure. 

Hule  35.  Correction  or  Reduction  of  Sentence. 

(a)  Illegal  Sentence.  The  court  may  correct  an  illegal  sentence  at  any  time  and 
may  correct  a  sentence  imposed  in  an  illegal  manner  within  ISO  days  after  the 
imposifion  of  the  sentence  ihe  time  provided  herein  fof  ^^he  reduction  ef  gcntcnoc. 

(b)  Motion  to  Reduce  Sentence.  ¥he  court  may  A  motion  to  reduce  a  sentence 
may  be  made  within  120  days  after  the  sentence  is  imposed  either  originally  or 
upon  revocation  of  probation,  er  within  4-30  days  after  receipt  fey  4^  court  ef  a 
mandate  iggued  upon  affirmanee  ef  %fee  judgment  op  diamiggal  ef  t4¥e  appeal,  ef 

TTTTTTTTT    "  Z2JJ    tTtT^yTI    Ml  I'H     \J11 1'l  J     "r    IXlty     \J1  lAxM     TTT    jTTTTjI^TTTTrTTT    T7r    TTTTtT    T^TtTTTTTTtTT    V_'U' II   I'    (J L  1 1  T  " 

Jftg  review  efr  ef  having  ihe  effect  ef  upholding,  a  judgment  ef  conviction.  Tlie 
court  may  atee  reduce  a  sentence  upon  revocation  ef-  probation  tts  provided  fey 
law.  An  appeal  shall  not  extend  the  time  rrifhin  mhich  a  motion  to  reduce  sentence 
may  be  made.  The  provisions  of  rule  38  (a){S)  shall  not  apply  to  a  motion  to  reduce 
sentence. 

(c)  Review  of  Sentence. 

(1)  Motion  for  Revietn.  Within  SO  days  after  the  denial  of  an  application  made 
under  subdivision  (b)  of  this  rule  for  the  reduction  of  a  sentence  which  may  result  in 
imprisonment  for  2  years  or  more,  the  defendant  may  file  a  motion  with  the  clerk  of 
the  district  court  for  a  review  of  the  sentence.  The  motion  may  be  made  while  an  appeal 
is  pending. 

(S)  Sentence  Review  Panel.  There  shall  be  in  each  district  court  a  sentence  review 
panel.  The  panel  shall  be  composed  of  three  district  judges  of  the  circuit  who  shall  be 
designated  and,  if  not  already  members  of  the  court,  assigned  to  the  district  court  for 
that  service  by  the  chief  judge  of  the  circxnt  pursuant  to  28  IJ.S.C.  %292  (b)  or  ^294  (c). 
The  members  of  the  panel  shall  serve  for  such  periods  of  time  as  the  chief  judge  of  the 
circuit  may  designate.  The  same  district  judge  may  be  designated  and  assigned  to  the 
sentence  review  panels  of  tioo  or  more  district  courts  of  the  circuit  at  the  same  time.  A 
district  judge  of  the  circuit  may  be  designated  and,  if  necessary,  assigned  by  the  chief 
judge  of  the  circuit  as  an  alternate  member  of  the  panel  to  sit  in  place  of  a  regularly 
designated  memher  whenever  the  latter  was  the  sentencing  judge  in  a  case  under 
review  or  is  otherwise  unable  to  sit.  The  district  judge  who  is  first  in  precedence  shall 
preside  over  the  panel. 

(S)  Procedure  of  Panel.  When  a  motion  is  filed  for  the  review  of  a  sentence,  the  clerk 
shall  forthunth  notify  the  presiding  judne  of  the  sentence  revieiv  panel.  The  presiding 
judge  shall  promptly  cause  the  panel  either  individually  or  in  joint  session  to  review 
the  sentence.  The  panel  shall  consider  the  papers  on  file  in  the  case  in  the  district 
court,  including  the  presentence  report,  a  report  of  a  diagnostic  facility,  and  any  other 
documents  which  were  before  the  seyitencinn  judge.  The  panel  may  direct  the  preparation 
of  a  transcript  of  all  or  part  of  the  testimony  and  other  proceedings  in  the  case  if 
required  for  its  consideration.  The  panel  may,  in  its  discretion,  permit  the  attorney  for 
the  government  and  the  defendant  or  his  counsel  or  both  to  appear  before  it  and  present 
oral  argument  or  file  written  briefs  or  do  both. 

(4)  Powers  of  Panel:  Finality  of  Decision.  If  the  panel  deems  that  a  sentence  under 
revieiv  is  excessive,  it  shall  modify  or  reduce  it;  otherwise  it  shall  confirm  the  sentence. 
The  order  of  the  panel  modifying  or  reducing  the  sentence  and  amending  the  judgment 
of  the  court  accordingly  or  confirming  the  sentence,  as  the  case  may  be,  shall  be  filed  in 
the  ofhce  of  the  clerk  of  the  district  court  and  entered  in  his  docket.  The  order  of  the 
panel  shall  be  final  and  not  subject  to  further  revieiv  or  appeal. 

RULE    3  5.     CORBECTION    OB    REDUCTION    OF    SENTENCE,     ADVISORY    COMMITTEE 

NOTE 

Rule  35  is  amended  to  provide  a  procedure  for  the  review  of  sentence 
thought  by  a  defendant  to  be  excessive.  The  review  is  to  before  a  panel  of 
three  district  judges  designated  by  the  chief  judge  of  the  circuit.  The  panel  Is 
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empowered  to  modify  or  reduce  a  sentence  found  to  be  excessive  or  to  confirm 
a  sentence  found  not  to  be  excessive.  The  review  panel  is  not  empowered  to 
increase  a  sentence. 

Subdivisions  (a)  and  (b)  of  tbe  proposed  rule  remain  basically  the  same 
with  two  exceptions :  A  change  is  made  to  provide  that  a  motion  to  reduce  a 
sentence  must  be  made  within  120  days,  a  period  not  extended  (as  under  the 
current  rule)  by  the  taking  of  an  appeal.  A  change  is  also  made  to  make  clear 
that  a  sentence  of  imprisonment  need  not  be  stayed,  imder  rule  38(a)(2), 
pending  the  decision  on  the  motion  to  reduce  a  sentence.  The  objective  is  to 
achieve  the  prompt  resolution  of  any  issue  relating  to  the  propriety  of  a  sen- 
tence. Thus  the  120  days  runs  from  imposition  of  sentence  rather  than  120 
days  from  the  decision  on  an  appeal  from  the  conviction.  Both  an  appeal  and 
a  motion  to  reduce  sentence  can  be  taken  at  the  same  time.  This  is  made 
explicit  in  subdivision  (c)(1).  Because  the  proposed  rule  will  make  possible 
the  prompt  resolution  of  the  sentence  issue,  rule  38 (a)  (2)  which  mandates  a 
stay  of  a  sentence  of  imprisonment  is  not  made  applicable  to  a  motion  ta 
reduce  a  sentence. 

Subdivision  (c)  is  entirely  new.  It  provides  a  procedure  for  reviewing  a 
trial  judge's  refusal  to  grant  a  reduction  of  sentence. 

Providing  for  a  review  of  a  sentence  is  recommended  by  the  American  Bar 
Association  Standards  Relating  to  Appellate  Review  of  Sentences  (Approved 
Draft,  19G8).  Section  1.2  of  the  ABA  Standards  Relating  to  Appellate  Review 
of  Sentences  articulates  the  purposes  of  a  sentence  review  procedure  (pp. 
7-8): 

The  general  objectives  of  sentence  review  are : 

(i)  To  correct  the  sentence  which  is  excessive  in  length,  having  regard  to 
the  nature  of  the  offense,  the  character  of  the  offender,  and  the  protection  of 
the  public  interest ; 

(ii)  To  facilitate  the  rehabilitation  of  the  offender  by  affording  him  an 
opportunity  to  assert  grievances  he  may  have  regarding  his  sentence ; 

(iii)  To  promote  respect  for  law  by  correcting  abuses  of  the  sentencing 
power  and  by  increasing  tlie  fairness  of  the  sentencing  process ;  and 

(iv)  To  promote  the  development  and  application  of  criteria  for  sentencing 
which  are  both  rational  and  just. 

For  a  discussion  of  these  objectives,  see  the  commentary  to  §1.2  at  pagea 
21-31. 

Further  discussion  of  the  advantages  of  sentence  review  is  found  in  Dix, 
Judicial  Review  of  Sentences :  Implications  for  Individual  Disposition,  1969 
Law  and  the  Social  Order  369,  369-371 ;  Hruska,  Appellate  Review  of  Sen- 
tences, 8  Am.  Crim.  L.Q.  10  (1969)  ;  the  President's  Commission  on  Law 
Enforcement  and  Administration  of  Justice,  Task  Force  Report :  The  Courts  2S 
(1967)  ;  Note,  Appellate  Review  of  Primary  Sentencing  Decisions:  A  Connecti- 
cut Case  Study,  69  Yale  L.J.  1453,  1461-1462  (1960)  ;  Appellate  Review  of 
Sentences,  A  Symposium  at  the  Judicial  Conference  of  the  United  States  Court 
of  Appeals  for  the  Second  Circuit  [1962],  32  F.R.D.  249  (1963),  Remarks  of 
Judge  Kaufman,  pp.  260-261. 

For  discussions  of  objections  to  appeallate  review  of  sentencing,  see  Dix, 
Judicial  Review  of  Sentences :  Implications  for  Individual  Disposition,  1969- 
Law  and  the  Social  Order  369,  371-372 ;  The  President's  Commission  on  Law 
Enforcement  and  Administration  of  Justice,  Task  Force  Report :  The  Courts  26 
(1967)  ;  Appellate  Review  of  Sentences,  A  Symposium  at  the  Judicial  Confer- 
ence of  the  United  States  Court  of  Appeals  of  the  Second  Circuit  [1962],  32 
F.R.D.  249  (1963),  Remarks  of  Judge  Walsh,  p.  276;  Brewster,  Appellate 
Review  of  Sentences  [1965],  40  F.R.D.  79  (1967). 

Many  states  now  provide  for  some  form  of  judicial  review  of  sentences.  See^ 
e.g..  Ariz.  Rev.  Stat.  Ann.  §1.3-1717  (1956)  ;  Conn.  Gen.  Stat.  Ann. 
^§  51-194-51-196  (Supp.  1965)  ;  Fla.  Stat.  §932.52  (1969)  ;  Hawaii  Rev.  Laws 
§212-14  (Supp.  1965);  111.  Ann.  Stat.  ch.  38,  117-3 (e)  (Smith-Hurd  1964); 
Iowa  Code  Ann.  §  793.18  (1950)  ;  Mel.  Rev.  Stat.  Ann.,  tit.  15,  §§  2141-2144 
(Supp.  1966)  ;  Md.  Ami.  Code  art.  26,  §§  132-138  (1966)  ;  Mass.  Gen.  Laws 
Ann.  ch.  278,  §§28A-2SD  (1959)  ;  Neb.  Rev.  Stat.  §29-2308  (1964)  ;  N.Y.  Crim. 
Proc.  Law  §  4.50.30  (1971)  ;  Ore.  Rev.  Stat.  §§  138.050.  168.090  (1970)  ;  Tenn. 
Code  Ann.  §  40-2711  (1955).  The  United  States  military  courts  also  have  pro- 
visions for  the  review  of  sentence,  10  U.S.C.  §§  860,  862(b),  863-864,  865(a), 
866  (a) -(c),  869  (1964).  For  further  discussion  of  the  availability  of  review, 
see  American  Bar  Association  Standards  Relating  to  Appellate  Review  of  Sen- 
^'^nces  13-15  (Approved  Draft,  1968). 
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Subdivision  (c)  (1)  conditions  the  right  to  a  review  of  sentence  on  three 
things. 

First,  the  sentencing  judge  must  have  denied  a  motion  to  reduce  the  sen- 
tence under  subdivision  (b).  The  sentencing  judge  is  thus  given  the  opportu- 
nity to  first  review  the  sentence  in  light  of  the  issue  raised  by  the  defendant. 

Second,  the  right  of  review  is  limited  to  those  defendants  whose  sentence 
may  result  in  imprisonment  for  two  years  or  more.  Contrast  the  conclusion  in 
ABA  standards  Relating  to  Appellate  Review  of  Sentences  18-20  (Apprvoed 
Draft,  1968).  See  also  discussion  of  §3.4  in  ABA  Standards  Relating  to  Appel- 
late Review  of  Sentences,  mainly  pp.  61-62  (Approved  Draft,  1968).  The  two- 
year  minimum  conforms  to  that  of  at  least  one  state  which  provides  for 
review  of  sentences.  See  Md.  Ann.  Code,  art.  26,  §  26,  (1966).  Of  the  states  pro- 
viding by  statute  for  the  review  of  sentence,  only  one  has  a  minimum  sentence 
of  greater  than  two  years.  See  Mass.  Gen.  Law  Ann.  ch.  278,  §28A  (1959),  pro- 
viding for  a  sentence  of  more  than  five  years  to  the  state  reformatory  for 
women.  However,  Massachusetts  also  provides  for  the  right  of  review  for  all 
sentences  to  the  state  prison.  Similarly,  see  Me.  Rev.  Stat.  Ann.,  tit.  15,  2141 
(Supp.  1966).  Several  other  states  have  a  one-year  minimum.  See,  e.g..  Conn. 
Oen.  Stat.  Ann.  §51-195  (Supp.  1965)  ;  10  U.S.C.  §866  (b)  (1964)  (United 
States  Military  Courts).  For  a  criticism  of  having  two  classes  of  convicted  per- 
sons, see  Note,  Appellate  Review  of  Primary  Sentencing  Decisions :  A  Connecti- 
cut Case  Study,  69  Yale  L..T.  14.53.  1464  (1960). 

Third,  the  defendant  must  make  his  motion  to  review  within  thirty  days 
after  a  denial  of  a  motion  to  reduce  the  sentence  made  under  the  provisions  of 
subdivision  (b). 

Subdivision  (c)  (2)  prescribes  the  manner  for  selecting  the  review  panel.  The 
panel  consi.sts  of  three  district  judges  with  an  additional  district  judge  as  an 
alternate.  The  alternate  will  make  it  possible  to  exclude  from  the  panel  the 
judge  who  imjiosed  the  sentence  being  reviewed. 

Using  a  panel  of  district  judges  permits  those  judges'  most  experienced  with 
sentencing  to  participate  in  the  review  process.  It  thus  avoids,  as  a  major 
objection  to  review-  of  sentences,  the  argument  that  appellate  judges  are  not 
qualified  for  the  task.  See,  e.g..  Appellate  Review  of  Sentences,  A  Symposiimi 
at  the  Judicial  Conference  of  the  United  States  Court  of  Appeals  for  the 
Second  Circuit  [1962]  32  F.R.D.  249  (1963).  Remarks  of  Judge  Walsh,  pp. 
285-286,  28  U.S.C.  §292  (b)  and  §294  (c)  are  incorporated  by  reference,  into 
the  rule  to  emphasize  the  fact  that  they  are  the  established  procedure  for 
appointing  a  judge  from  one  district  to  serve  in  another  district  or  for 
appointing  a  senior  judge  to  serve  in  a  district.  These  provisions  are  needed 
because  many  districts  lack  the  necessary  three  district  judges  to  constitute 
the  review  panel. 

Subdivision  (c)  (3)  prescribes  the  procedures  to  be  followed  by  the  panel. 
There  is  no  requirement  that  the  panel  hold  a  formal  meeting.  It  is  only 
required  that  each  member  of  the  panel  review  the  sentence.  The  need  for 
meetings  will  vai-y. 

The  panel  is  required  to  consider  the  papers  on  file  in  the  district  court 
which  were  available  to  the  .sentencing  judge  including  the  presentence  report, 
a  report  of  a  diagnostic  facility  (such  as  that  following  a  commitment  under 
18  U.S.C.  §4208  (b)  or  §.5010  (e)).  and  any  other  written  data  relevant  to  sen- 
tencing. The  panel,  at  its  discreticm.  may  also  order  the  preparation  of  the 
transcript  of  the  trial  or  other  proceedings  held  in  the  case.  The  objective  is  to 
present  to  the  review  panel  all  of  the  sentencing  information  avaihible  to  the 
sentencing  judge.  See  discussion.  ABA  Standards  Relating  to  Appellate  Review 
of  Sentences  42-45  (Approved  Draft,  1968).  The  existing  rule  has  been  inter- 
preted to  imiH)se  a  limitation  of  the  inquiry  to  the  factual  record.  See  Sewjff  v. 
United  Sltntrn.  422  F.2d  1269  (10th  Cir.  1970).  The  proposed  rule  contemplates 
that  review  will  be  limited  to  the  factual  information  in  the  written  record 
(transcripts,  presentence  reports,  etc.). 

The  panel  is  given  discretion  to  hear  oral  argument  and  to  accept  a  written 
brief.  The  propo.se<l  rule  is  not  explicit  on  the  right  of  a  defendant  to  be  rei> 
resented  by  counsel  during  a  sentence  review  procedure.  The  i.ssue  of  the  con- 
stitutional riglit  to  counsel  is  left  to  future  court  determination.  Compare  Con- 
sifflio  V.  Warden,  ^fate  Pnann.  153  Conn.  673,  220  A.2d  269  (1966).  ruling  that 
review  of  sentcnr^e.  as  provided  undor  the  Connect  lent  statute,  is  a  critical 
stage;  and  United  States  v.  Birnhaum,  421  F.2d  903  (2d  Cir.),  cert  denied  397 
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U.S.  1044,  reh.  denied  398  U.S.  944  (1970),  holding  that  constitutional  rights 
are  not  abridged  by  absence  of  defendant's  counsel  on  review  of  a  refusal  to 
grant  probation.  The  Connecticut  situation  is  distinguishable  from  proposed 
rule  35  in  that  Connecticut  allows  the  sentence  review  panel  to  increase  the 
sentence  originally  imposed.  Proposed  rule  35  allows  only  a  reduction  and  is 
therefore  not  as  critical  a  stage  as  is  the  Connecticut  sentence  review.  See 
United  States  ex  ret.  Smith  v.  Hendrick,  2G0  F.  Supp.  235  (E.D.  Pa.  196G)  ; 
aff'd  378  F.2d  373  (1967).  Should  the  review  panel  request  briefs  or  oral  argu- 
ment, it  would  seem  obviously  wise  to  ensure  that  the  defendant  has  the 
advice  of  counsel.  Proposed  rule  35  is  intended  to  leave  this  in  the  discretion 
of  the  sentence  review  panel  in  cases  where  defendant's  trial  counsel  does  not 
carry  through  with  the  motion  to  review  sentence.  Because  a  defendant  has 
the  right  to  counsel  at  the  original  sentencing,  he  is  thus  provided  assistance 
in  marshaling  factual  information  and  argument  relevant  to  sentencing  which 
will  be  a  matter  of  record  and  available  to  the  review  panel.  Trial  counsel 
also  has  an  opportunity  to  inform  defendant  of  his  right  to  review  of  the  sen- 
tence imposed  by  the  trial  judge. 

The  rule  does  not  attempt  to  specify  what  evidence  is  admissible  on  the 
issue  of  the  propriety  of  the  sentence  under  review.  Consider  Proposed  Rules 
of  Evidence  for  United  States  Courts  and  Magistrates,  rule  1101  (d)  (3) 
(Revised  Draft  1971),  which  recommends  that  the  rules  of  evidence  should  not 
apply  to  sentencing.  For  interpretation  of  existing  law,  see  Proposed  Rules  of 
Evidence  for  United  States  Courts  and  Magistrates,  p.  153  (Revised  Draft 
1971). 

The  rule  does  not  require  either  the  sentencing  judge  or  the  review  panel  to 
give  written  reasons  for  the  sentence  imposed.  There  is  a  question  as  to  the 
usefulness  of  written  reasons  for  imposing  a  sentence.  The  requirement  has 
been  criticized  as  providing  unhelpful  opinions.  See  Note,  Appellate  Review  of 
Primary  Sentencing  Decisions :  A  Connecticut  Case  Study,  69  Tale  L.J.  1453, 
1466-1475  (1960)  ;  Halperin.  Appellate  Review  of  Sentence  in  Illinois — Reality 
or  Illusion?,  55  111.  B.,I.  300.  301  (1966)  ;  and  Appellate  Review  of  Sentences,  A 
Symposium  at  the  Judicial  Conference  of  the  United  States  Court  of  Appeals 
of  the  Second  Circuit  [1962],  32  F.R.D.  249  (1963),  Remarks  of  Judge  Walsh, 
pp.  282-283.  In  the  view  of  the  Advisory  Committee,  the  contribution  made  by 
requiring  written  reasons  is  not  sufficient  to  justify  the  cost  in  time  and 
money  which  would  be  imposed  upon  the  sentencing  and  sentence  review  proc- 
esses. The  decision  as  to  when  to  write  an  opinion  is  left  to  the  discretion  of 
the  sentencing  judge  and  the  review  panel.  See  ABA  Standards  Relating  to 
Appellate  Review  of  Sentences  50  (Approved  Draft,  1968). 

Subdivision  (c)  (4)  gives  the  reviewing  panel  the  power  to  modify  or  reduce 
the  sentence  under  review  if  the  panel  deem.s  the  sentence  to  be  excessive.  In 
all  other  cases,  the  panel  must  confirm  the  sentence.  The  panel  is  thus  without 
authority  to  increase  the  sentence  being  reviewed.  The  reasons  for  not  allow- 
ing the  sentence  to  be  increased  include:  (1)  There  seems  to  be  no  inherent 
relationship  between  those  defendants  who  deserve  an  increase  and  those  who 
are  likely  to  take  an  api^eal.  Compare  Van  Alstyne,  In  Gideon's  Wake : 
Harsher  Penalties  and  tlie  "Successful"  Criminal  Appellant,  74  Yale  L.J.  606, 
621-622  (1965).  (2)  A  stigma  of  unfairness  may  attach  to  the  review  system, 
outweighing  the  value  gained  in  the  few  cases  in  which  an  increased  sentence 
is  justified.  See  Report  of  the  Interdepartmental  Committee  on  the  Court  of 
Criminal  Appeal,  Meador  Report.  Appendix  C,  p.  142,  ABA  Standards  Relating 
to  Appellate  Review  of  Sentences  (Approved  Draft,  1968).  (3)  The  power  to 
increase  sentence  upon  appeal  by  defendant  might  frustrate  the  objective  of 
rehabilitation.  (4)  The  sixty  years  of  experience  in  England  with  the  power  to 
increase  sentences  led  to  the  conclusion  that  it  does  not  serve  a  needed  func- 
tion. See  Meador  Reixirt,  ApiJendix  C,  pp.  144  and  157  of  ABA  Standards 
Relating  to  Appellate  Review  of  Sentences  (Approved  Draft,  1968).  (5)  There 
is  some  question  as  to  whether  such  a  provision  would  be  constitutional.  See 
Kohlfuss  V.  Warden,  149  Conn.  692,  183  A.2d  626,  cert,  denied,  371  U.S.  928 
(1962)  ;  and  Hicks  r.  Commonwealth,  345  Mass.  89.  185  N.E.2d  739  (1962), 
cert,  denied,  374  U.S.  839  (1963),  where  the  constitutionality  of  two  state 
review  statutes  was  questioned  and  yet  the  statutes  withstood  the  attack.  But 
compare  United  States  ex  ret.  Hetenyi  v.  Wilkins,  348  F.2d  844,  859-860  (2d 
Cir.  1965),  cert,  denied.  383  U.S.  913  (1966)  ;  People  v.  Henderson,  60  Cal.2d 
482,  35  Cal.  Rptr.  77,  386  P.2d  677   (1963).  Also  see  Appellate  Review  of  Sen- 
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tences,  Hearings  on  S.  2722  Before  the  Subcommittee  on  Improvements  in 
Judicial  Macliinery  of  ttie  Senate  Committee  on  tlie  Judiciary,  89th  Cong.,  2d 
Sess.  10(5  (1906)  (statement  of  Professor  George).  These  arguments  are  dis- 
cussed in  ABA  Standards  Relating  to  Api>ellate  Review  of  Sentences  57-63 
(Approved  Draft,  1968).  To  ensure  against  a  flood  of  frivolous  claims,  the  pro- 
posed rule  limits  the  right  of  review  to  sentences  of  two  years  or  more  rather 
than  to  try  to  deter  frivolous  appeals  by  the  threat  of  an  increased  sentence. 
See  ABA  Standards  Relating  to  Appellate  Review  of  Sentences  61-62 
(Approved  Draft.  1968). 

The  rule  does  not  provide  for  the  remand  of  the  case  to  the  sentencing 
court.  To  remand  a  case  would  slow  down  the  procedure  of  review.  If  a  sen- 
tence is  found  to  be  excessive,  the  panel  should  correct  the  defect  and  issue 
the  final  order. 

The  rule  does  not  impose  a  duty  on  the  sentencing  judge  to  notify  the 
defendant  of  his  right  to  move  for  reduction  or  review  of  sentence. 


Remarks  of  Appellate  Division  Justice  Lawrence  H.  Cooke,  Before  the 
Joint  Committee  on  Court  Reorganization,  Supreme  Court  Building,^ 
MiNEOLA,  New  York,  September  24, 1973 

Mr.  Chairman  and  Members  of  the  Joint  Committee  on  Court  Reorganization^ 
One  of  the  more  durable  of  public  concerns  in  this  and  recent  years  has  been, 
the  subject  of  reorganizing  New  York  State's  court  structure.  Today's  hearing 
is  further  evidence  of  this  concern.  I  thank  you  for  this  opportunity,  to  present 
some  of  my  thoughts  to  you  on  the  limited  but  highly  important  and  complex 
subject  of  sentencing  the  criminal  offender;  and,  in  particular,  on  the  prolilem 
of  unjustified  disparity  in  criminal  sentencing,  a  phenomenon  which  has  been 
accurately  described  as  the  "most  persistent  and  perplexing  problem  in  the  entire 
field  of  criminal  jurisdiction." 

In  1923  a  fresh-faced  farm  boy  and  an  older  ex-convict  attempted  to  rob 
a  grocery  store  in  Mooresville,  Ind.  The  youth  bungled  his  role,  and  police  soon 
captured  the  pair. 

The  youth,  a  first  offender,  pleaded  guilty  in  court  on  the  advice  of  his  father. 
He  was  sentenced  to  10  to  20  years  in  jail.  His  more  experienced  associate,  who 
had  planned  the  robbery,  was  luckier :  he  went  before  a  different  judge  and  got 
only  two  to  10  years. 

While  in  prison,  the  youth  smoldered  with  resentment  over  his  clearly  inequi- 
table sentence.  He  began  to  speak  of  getting  even  for  the  "raw  deal"  he  had 
gotten  from  the  judge.  After  nine  years  he  was  paroled,  an  embittered  man.  He 
formed  a  gang  that  in  a  few  short  months  looted  Midwestern  banks  of  $300,000 
and  killed  15  men.  FBI  agents  shot  him  to  death  outside  a  Chicago  theater  on 
July  22,  1934.  His  name  was  John  Dillinger, 

The  process  of  sentencing,  its  objectives  and  methodology,  is  a  subject  which 
has  long  concerned  me,  often  confounded  me.  and  always  intrigued  me — in  my 
days  as  a  practicing  lawyer,  later  on  the  trial  bench  on  the  County  and  Supreme 
Courts;  and.  more  recently,  as  an  Associate  Justice  of  the  Appellate  Division — 
a  court,  whose  responsibilities,  as  you  know,  included  the  review  of  sentences 
imposed  within  the  boundaries  of  the  28  counties  comprising  the  Third  Judicial 
Dei)artment. 

One  of  the  major  goals  of  court  administration,  shared  by  our  Court  and  the 
Administrative  Board  of  the  Judicial  Conference,  has  been  the  adoption  of  uni- 
form standards,  policies,  rules  and  i)i-ocedures,  both  administrative  and  judicial. 
As  a  member  of  the  Appellate  Division.  I  have  had  the  opportunity  to  represent 
our  Court  and  the  Third  Department  on  two  special  conunittees  established  by 
the  Administrative  Board  and  charged  with  the  formulation  of  statewide  uniform 
procedures:  one  in  the  area  of  admission  of  new  attorneys:  and  the  second — at 
the  other  end  of  the  spectrum — the  disci))line  of  errant  attorneys.  During  the 
course  of  these  assignments,  and  because  of  the  many  hnndreds  of  criminal  cases 
that  have  come  before  me,  during  my  past  terms  on  the  County  and  Supreme 
Courts  and  now  on  the  Appellate  Division,  it  has  occurred  to  me  that  the  ad- 
ministration of  justice  in  New  York  State  could  be  equally  well  .served  by  bring- 
ing statewide  uniformity  to  the  sentencing  of  criminal  offenders  as  well.  By 
"uniformity",  let  me  add,  I  do  not  mean  a  standard  sentence  for  each  specific 
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crime.  No  one  can  seriously  argue  for  uniformity  where  there  exist  reasonable 
grounds  for  differentiation.  Our  goal  should  be  reasonable  and  rational — rather 
than  arbitrary — differentiation  in  the  formulation  and  execution  of  sentences. 

As  many  of  you  have  read,  it  was  observed  during  the  public  hearings  of  the 
McKay  Commission,  investigating  the  events  of  Attica,  that  the  disparity  of 
criminal  sentences  for  like  criminal  offenses  by  like  criminal  offenders  is  con- 
sidered to  be  a  significant  factor  contributing  to  prisoner  unrest  in  our  State's 
correctional  facilities.  But,  and  more  tragically,  such  dispai-ity  is  plainly  and 
simply  an  injustice,  and  it  defeats  one  of  the  principal  goals  of  our  correctional 
system :  the  effective  rehabilitation  of  the  individual  offender  and  his  successful 
reintegration  into  society  upon  the  completion  of  his  term.  One  jurist,  (Judge 
Marvin  Frankel)  in  a  recent  book  has  noted  that  "our  sentencing  practices  are 
essentially  lawless,  and  this  regime  of  unregulated  power  is  a  source  of  hatred 
and  contempt,  rather  than  respect,  for  the  law. " 

A  recent  study  by  the  New  York  Times  indicated  the  following  patterns  in  New 
York  State  among  our  12,500  sentenced  defendants  in  state  prisons : 

— harsher  sentences  for  defendants  with  assigned  counsel  than  for  those  with 
private  counsel ; 

—longer  prison  terms  for  nonwhites  than  for  whites  : 

— differences  in  sentences  between  those  convicted  in  New  Yory  City's  local 
courts  and  those  convicted  for  the  same  crimes  upstate,  with  those  upstate  get- 
ting more  severe  sentences. 

James  Bennett,  an  eminent  penologist  and  the  former  Director  of  the  Federal 
Bureau  of  Prisons  tells  of  the  middle-aged  tax  accountant,  who  on  tax  fraud 
charges,  received  31  years  and  31  days  in  consectitive  sentences  to  an  institution, 
while  an  unstable  young  man  served  out  a  98  day  sentence  for  armed  bank  rob- 
bery at  the  same  place.  In  an  article  in  the  Wall  Street  Journal,  he  graphically 
pinpointed  the  problem  by  citing  the  example  of  two  convicted  embezzlers  sen- 
tenced to  the  Federal  penitentiary  in  Atlanta.  Both  were  family  men  without 
prior  criminal  records.  One  had  embezzled  $24,000  from  a  credit  union.  He  was 
sentenced  to  117  days  in  prison.  The  other  embezzled  slightly  more  from  a  bank. 
He  got  20  years. 

Mr.  Bennett  observed :  "This  occurs  all  too  often,  and  each  time  we're  in  trou- 
ble. Unjustified  disparity  so  completely  discourages  a  man  that  he  won't  partic- 
ipate in  any  rehabilitation  program.  He  has  no  motivation,  no  goal — plus  he's 
usually  a  discipline  problem." 

From  personal  experience,  I  can  think  of  no  decision  in  the  judicial  process  as 
important,  or  as  complicated  and  as  difficult,  as  the  conscientious  formulation  of 
a  criminal  sentence.  The  olijectives,  are  more  easily  stated  than  achieved :  to 
punish  the  offender  ;  to  protect  the  public  from  him,  if  necessary  ;  to  deter  others 
from  like  criminal  activity;  and,  equally  important,  to  lay  the  foundation  for 
his  eventual  rehabilitation  within  the  correctional  process. 

There  is  a  dilemma  for  the  judge  in  that  process,  however — an  unescapable 
dilemma  which  lies  in  the  fact  that  sentencing  is  basically  an  act  of  prediction, 
so  that  the  role  of  the  sentencing  judge  is  akin  to  the  function  of  a  prophet. 
Unfortunately,  the  elevation  of  a  man  to  the  bench — even  with  the  unanimous 
advice  and  consent  of  the  Senate,  or  the  unanimous  support  of  the  electorate— 
g:ives  him  no  greater  powers  of  prophesy,  no  greater  wisdom  or  compassion,  than 
he  possessed  the  previous  day  as  a  practicing  lawyer.  And  beyond  that,  it  is  a 
sobering  and  indeed  frightening  responsibility  to  sit  in  judgment  over  a  fellow 
man.  In  this  regard,  I  am  often  reminded  of  a  remark  once  made  by  Learned 
Hand  in  discussing  that  responsibility.  "Here  I  am,"  he  said,  "an  old  man  in  a 
long  nightgown  making  muffled  noises  at  people  who  may  be  no  worse  than 
I  am." 

When  one  considers  that  in  this  multi-faceted  State  of  New  York,  a  state 
possessing  a  variety  of  communities  ranging  from  urban  to  rustic,  there  are 
several  hundreds  of  judges  v.-ho  are  products  of  widely  different  regional  and 
personal  backgrounds,  the  odds  that  rational  uniformity  will  restilt  in  the 
thousands  of  sentences  imposed  annually  seem  remote — indeed,  even  to  the  most 
castial  observer.  This,  then,  is  the  major  and  basic  problem  of  sentencing.  And 
while  it  may  be  the  reality  that  disparity  in  sentencing,  which  by  itself  involves 
so  many  varial'les.  defies  exact  solution,  I  do  believe  that  there  exist  realistic 
.and  workable  alternatives,  which  can  and  should  be  explored,  and  which  deserve 
joviT  attention. 

To  deal  fir.st  v.'ith  an  extreme  solution,  I  wotild  call  to  your  attention  the 
jiroposal  advanced  by  many,  including  eminent  jurists,  that  the  trial  judge's 
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role  in  tht'  criminal  justice  process  should  be  limited  to  presiding  over  the 
determination  of  a  defendant's  guilt  or  innocence — leaving  to  a  board  composed 
of  persons  thoroughly  trained  and  experienced  in  the  problems  of  criminology 
and  the  behavioral  sciences  the  responsibility  for  determining  the  nature  and 
duration  of  corrective  treatment  in  each  case.  It  has  been  argued  that  this  would 
not  amount  to  an  abdication  of  any  essential  judicial  responsibility ;  but  would 
rather,  give  recognition  to  the  inherent  limitations  in  the  present  system  and 
to  the  professional  expertise  that  has  evolved  in  special  areas  of  discipline  and 
science  in  the  20th  Century. 

But  the  trial  judge,  because  of  his  familiarity  with  the  facts  of  each  proceed- 
ing and  his  opportunity  to  observe  the  defendant  and  the  witnesses  for  and 
against  him,  should  there  be  a  trial,  is  in  an  advantageous  position  and  has 
much  to  contribute.  Certainly,  the  worthy  objective  of  infusing  into  the  sentenc- 
ing process  competent  professional  judgment,  based  on  the  increasing  scientific 
knowledge  of  human  behavioral  characteristics,  can  be  equally  well  accom- 
plished by  obtaining,  for  use  by  the  trial  judge,  through  presentence  reports  from 
probation  officers  or.  possibly,  even  others  with  qualifications  equal  to  those  of 
the  proposed  sentencii;:;  board  members. 

Another  proposed  solution  advanced  by  many  experts,  including,  most  recently, 
the  distinguished  Chief  Judge  of  the  Second  Circuit  Court  of  Appeals,  has  been 
the  creation  of  three  judge  sentencing  councils  which  would  discuss  and  review 
proposed  sentences  and  thus  help  achieve  rational  uniformity.  Under  existing 
judicial  machinery,  sentencing  panels  are  a  good  idea,  because  they  recognize 
that  there  is  a  problem,  because  they  will  ameliorate  the  difficulty,  but,  with  all 
due  respect,  they  will  not  cure  the  situation. 

Sentencing  panels  are  a  step  in  the  right  direction  because  they  would  alleviate 
existing  disparities  where  similar  offenders,  sentenced  in  two  courtrooms  in  the 
same  courthouse,  receive  i)erplexingly  different  sentences.  However,  this  solution 
is  a  limited  one.  While  it  might  eliminate  unjustified  differences  within  an  area 
where  one  panel  operates,  it  would  leave  relatively  untouched  the  problem  of 
disparity  between  one  sentencing  panel  and  another.  And,  as  suggested  earlier, 
the  counterproductive  effects  of  disparity  are  fostered  in  state  prisons  where 
the  cellmates  have  been  processed  by  different  sentencing  courts,  regardless  of 
locality. 

It  is  believed  most  strongly  that  the  only  proposal  which  offers  the  hope  of 
a  definitive  solution  to  this  problem  is  the  establishment  of  a  special  sentence 
review  court  of  statewide  jui'isdiotion  over  felony  sentences  imposed  by  trial 
judges,  either  with  or  without  the  assistance  of  the  three  judge  sentencing 
councils. 

I  first  proposed  such  a  court  in  May,  1972,  before  the  Albany  Chapter  of  the 
Young  Lawyers  Section  of  the  New  York  State  Bar  Association.  I  subsequently 
presented  my  proposal  to  the  New  York  State  Assembly  Codes  Committee  in 
September,  1972.  Since  that  time,  Assemblyman  Antonio  Oliveri  and  Senator 
Carol  Bellamy  have  introduced  legislation  calling  for  a  constitutional  amend- 
ment in  the  State  Legislature  to  make  this  proposal  a  reality. 

As  I  envision  it,  the  powers  of  this  felony  sentence  review  court  would  be 
Invoked  upon  application  of  either  the  defendant  or  the  state.  While  I  do  not 
intend,  at  this  time,  to  detail  the  structure  and  operation  of  the  court,  believing 
that  it  is  more  important  that  we  accept  in  principle  the  necessity  for  it  some 
suggestions  are  in  order.  This  review  court  could  be  structured  along  the  lines  of 
an  Ai);iellate  Division  and  staffed  by  experienced  trial  judges  designated  from 
the  Supreme  Court,  County  Courts,  and  possibly,  the  New  York  City  Criminal 
Court.  It  would  be  required  to  study  and  utilize,  among  other  things,  the  written 
rejwrt  of  the  sentencing  judge  setting  forth  reasons  for  each  disciplinary  term, 
the  trial  record  and  comprehensive  pre-sentence  reports  prepared  by  able  pro- 
bation personnel. 

Since  the  role  of  the  trial  judge  would  still  be  of  vital  importance  in  the  sen- 
tencing process,  it  follows  that  we  must  continue  to  improve  the  sentencing  tools. 
techni(|ues  and  aids  provided  by  law  to  assist  him  in  the  wise  exercise  of  his 
judgment.  We  must  evolve  a  system  of  orderly,  rational  and  detailed  guidelines 
for  the  imposition  of  fair,  uniform  and  humane  sentences  which  would  accom- 
plish their  intended  purposes.  Of  particular  value  in  this  regard  would  l>e  con- 
tinuing Institutes  <m  Sentencing — for  judges  of  sui)erior  courts  with  criminal 
jurisdiction — think  tanks,  if  you  will,  i)roviding  the  opi)ortunity  for  judges, 
probation  and  correcticm  personnel  to  share  their  experiences,  with  a  view  toward 
the  development  of  meaningful  and  comprehensive  criteria  for  sentencing.  While 
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these  Institutes  are  presently  authorized  by  the  Judiciary  Law,  unfortunately 
they  have  not  been  held  with  sufficient  frequency  to  have  had  their  full  impact  on 
the  sentencing  process,  an  impact  which  could  be  highly  beneficial.  I  might  add 
that  observers  at  such  a  gathering  held  last  fall  noted  that  the  judges  present 
were  most  desirous  of  obtaining  some  type  of  yardstick  for  sentencing  criteria. 

The  concept  of  this  type  of  court  is  not  without  precedent.  It  is  similar  to  the 
existing  practice  in  the  United  States  military  court  system,  and  it  has  been 
embodied  in  various  forms  in  statutes  creating  specialized  sentence  review 
courts  or  panels  in  Massachusetts,  Connecticut,  Maine,  and  most  recently,  in 
Maryland.  It  differs  from  our  current  system  in  that  it  overcomes  the  limitations 
on  the  power  of  the  four  Appellate  Divisions  to  review  sentences,  a  power  that 
allows  us  only  to  modify  an  excessively  harsh  sentence  where  there  has  been  an 
abuse  of  discretion  by  the  trial  judge.  It  should  be  kept  in  mind  that  the  Appellate 
Divisions  are  not  the  state  courts  to  end  disparity  since,  if  for  no  other  reason, 
there  are  four  of  them,  each  dealing  with  different  geographical  areas  in  this 
most  heterogenous  state  of  ours. 

Of  the  i>otential  salutary  effects  of  having  such  a  statewide  sentence  review 
court,  several  come  to  mind.  The  first,  of  course,  would  be  greater  rationality  and 
uniformity  in  sentencing.  This  benefits  the  entire  criminal  justice  system,  as  well 
as  the  individual  criminal  defendant,  by  reinforcing  its  integrity  through  the 
strengthening  of  its  i-ational  elements  and  the  limitations  of  its  subjective  ele- 
ments. Another  salutary  benefit  would  be  the  likely  reduction  of  legally  frivolous 
appeals  based  solely  on  the  alleged  excessiveness  of  sentences.  Comprehensive 
sentencing  criteria  would  result  from  the  mandatory  "Institutes  on  Sentencing". 
The  correction  system  would  benefit  from  the  elimination  of  a  major  barrier  to 
effective  rehabilitation  and  source  of  prisoner  discontent — once  this  new  forum 
for  airing  grievances  is  provided.  Also,  the  existence  of  such  a  court  would  go  a 
long  way  toward  eliminating  the  practice — and  resulting  delay — in  our  more 
populous  counties  of  maneuvering,  whether  by  the  defense  or  the  People,  to  get 
a  case  before  either  a  lenient  or  a  harsh  judge  for  disposition  and  sentencing. 

If  the  argument  be  advanced  that  such  a  plan  would  be  too  onerous  a  task  to 
impose  on  such  a  review  court,  let  me  point  out  that  consultations  with  judicial 
officials  in  Connecticut,  Maine,  Massachusetts  and  Maryland  indicate  that  their 
review  systems  have  not  resulted  in  any  inundation  or  caused  any  undue  burden. 
Also,  it  is  likely  that,  once  this  court  is  in  operation  for  a  long  enough  period  of 
time  so  that  standards  are  established,  the  number  of  appeals  taken  will  level  off. 
Furthermore,  while  it  is  not  my  purpose  to  argue  the  pros  and  cons  of  plea  bar- 
gaining, it  is  a  known  fact  that  the  vast  majority  of  dispositions  in  criminal  cases 
come  about  because  of  such  arrangements,  in  which  cases  neither  side  is  likely 
to  complain  of  the  sentence  imposed.  If  the  sentence  is  greater  than  agreed  upon, 
defendant  already  has  a  means  of  recourse  by  way  of  coram  nobis. 

Neither  am  I  here  to  discuss  the  advisability  of  mandatory  minimum  sen- 
tences,— which  would  merely  prescribe  the  least  punishment  to  be  imposed,— but  I 
do  wish  to  point  out  that  laws  requiring  their  imposition  would  not  remove  dis- 
parity in  sentences.  While  there  would  be  a  level  below  which  a  court  could  not 
go,  the  sentences  meted  out  would  still  not  necessarily  be  the  same  and, — if  in- 
determinate sentences  would  be  provided  for, — the  maximum  sentence  of  the 
indeterminate  sentence  vex-y  likely  would  show  a  lack  of  uniformity. 

Finally,  let  me  conclude  my  remarks  on  this  subject  with  the  statement  once 
made  by  Mr.  Justice  Jackson,  at  a  time  when  he  was  Attorney  General  of  the 
United  States :  "It  is  obviously  repugnant  to  one's  sense  of  justice  that  the 
judgment  meted  out  to  an  offender  should  dei>end  in  large  part  on  a  purely  for- 
tuitous circumstance ;  namely,  the  personality  of  the  particular  judge  before 
whom  the  case  happens  to  come  for  disposition." 

Let  us  hope  that  in  the  not  too  distant  future,  we  can  all  take  pride  in  the  fact 
that  Justice  Jackson's  complaint  was  heeded ;  and  that  the  evil  of  which  he 
spoke  was  remedied  by  an  enlightened  legislature  and  a  concerned  public. 

You  have  considerable  power  to  mobilize  support  for  the  only  concrete  pro- 
posal that  will  remedy  what  is  now  widely  recognized  as  a  major  problem  in  our 
criminal  justice  system — a  source  of  injustice  that  must  be  eliminated.  If  we 
are  willing  to  recognize  that  disparity  in  criminal  sentencing  is  a  problem,  I 
submit  that  this  review  court  is  the  most  practical  solution.  Through  your  ac- 
tivities in  communicating  with  the  public  and  Legislatvire  you  can  contribute 
significantly  in  making  this  proposal  a  reality.  Thomas  Jefferson  set  the  stage  for 
action  when  he  called  for  "Equal  and  exact  justice  to  all  men"  ;  and  I  might 
add — with  privilege  to  none. 
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